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 P-R-O-C-E-E-D-I-N-G-S 

 (9:55 a.m.) 

  CHAIRPERSON GRIFFIS:  Good morning, ladies 

and gentlemen.  Let me call to order the public 

meeting of the Board of Zoning Adjustment of the 

District of Columbia for the 7th of December 2004.  My 

name is Geoff Griffis, Chairperson.  Joining me today 

is the Vice Chair, Ms. Miller, and Mr. Etherly, our 

esteemed colleague and Board member.  Representing the 

National Capital Planning Commission is Mr. Mann, and 

representing the Zoning Commission, we will have 

several Zoning commissioners with us.  Mr. Hildebrand 

is with us this morning on the first case. 

  Copies of today's hearing agenda are 

available for you.  They are located where you entered 

into the hearing room.  Please pick one up -- 

hopefully it is correct -- and we will go through the 

order as it has been printed. 

  Please be advised that all proceedings 

before the Board of Zoning Adjustment are recorded.  

They are recorded in two fashions.  We have a court 

reporter sitting on the right on the floor, who is 

creating the transcripts.  We are also being broadcast 

live on the Office of Zoning's website.  Attendant to 

that, I would ask that people turn off all their cell 
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phones and beepers at this time so that we don't have 

any disruption of the proceedings. 

  Of course, the public meeting for the 

Board is to deliberate and decide cases that have 

already been heard; therefore, there won't be any 

opportunity for additional testimony or evidence taken 

into the record, but we do appreciate you being here 

and showing great concern for the cases that we have 

already processed. 

  Let me say a very good morning to Ms. 

Bailey, who is with the Office of Zoning sitting at 

the very far right of the dias.  Also Mr. Moy, closer 

to me on my right, with the Office of Zoning. 

  The Office of Attorney General is also 

represented with us this morning by Ms. Glazer and Ms. 

Monroe. 

  Ms. Bailey, Mr. Moyer, are there any 

preliminary matters for the Board's attention this 

morning? 

  DEPUTY SECRETARY MOY:  No, sir.  They can 

be handled on a case-by-case basis. 

  CHAIRPERSON GRIFFIS:  Excellent.  In which 

case why don't we call the first case for decision 

this morning. 

 APPLICATION NO. 17218 OF 
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 TONYA HARRIS, TON, INC. 

   DEPUTY SECRETARY MOY:  Yes.  Good morning, 

Mr. Chair and members of the Board.  The first case 

this morning is Application Number 17218 of Tonya 

Harris, TON, Inc., pursuant to 11 DCMR 3103.2, a 

variance from the number of stories and building 

height requirements under Section 400, and pursuant to 

11 DCMR 3104.1, a special exception under Section 223 

to allow a fourth floor addition to an existing flat, 

two-family dwelling, not meeting the lot occupancy 

requirements under Section 403 in the R-4 District at 

premises 906 T Street, Northwest.  That's in Square 

362, Lot 233. 

  On November 16, 2004, the Board completed 

public testimony on the application and scheduled its 

decision on December 7, 2004.  The Board requested the 

following post-hearing documents, the first being a 

sketch, or, rather, a shadow drawing of the property 

from the applicant.  That was filed on November 29, 

2004, and is identified in your case folders as 

Exhibit 41. 

  The Board does have a preliminary matter 

in that there was a motion from a party opponent, 

Westminster Neighborhood Association, to reopen the 

record to receive their written response to the 
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applicant's submission that was filed on the day of 

the hearing and served to parties on the same day, and 

that's in your case folders, identified as Exhibit 42. 

 Attached to their motion is their reply, which is 

identified as Exhibit 43. 

  That completes the staff's briefing, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  I appreciate that. 

  Obviously before us, Board members, is 

whether we waive our requirements and open the record 

and accept Exhibits Number 42 and 43.  We'll hear any 

quick comments and deliberation on that.  Is there any 

objection to waiving that into the record? 

  VICE CHAIRPERSON MILLER:  No objection. 

  CHAIRPERSON GRIFFIS:  So we'll take it as 

the consensus of the Board and take into the record 

Exhibit Number 42 and Number 43.  As Mr. Moy has laid 

out, we did receive Exhibit Number 41, which was what 

the record was kept open for. 

  Let's go right into this case, then.  Of 

course, we have a special exception and also a 

variance.  This is a very peculiar case and one that 

obviously the Board has spent a considerable amount of 

time looking at.  Based on the fact -- it's history in 
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terms of the permitting and the review process, I 

think it's going to be important to run through that. 

  If this was, I might say, brought before 

us as a straight variance for additional levels, I 

think it would be fairly difficult to get through.  I 

think it was the Office of Planning's or perhaps one 

of the other filings in the evidence that indicated 

they could not find any application that had ever 

received an additional story from this Board -- 

approval from this Board in an R-4 District. 

  However, looking at this, there is a 

considerable amount of review.  This was permitted, 

there were revised permits that were submitted, and 

changes were made as construction was continuing.  In 

addition to that, it also went through the Historic 

Preservation Review Board look and was, I believe, if 

I'm correct, was approved in concept if not -- 

actually it was approved fully. 

  So we have a situation in which a building 

was built not in total conformance with our 

regulations.  Let me open it up to others for 

additional discussion and deliberation on this at this 

time. 

  Ms. Miller. 

  VICE CHAIRPERSON MILLER:  Mr. Chairman, I 
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think, you know, what is key in this case is the 

variance test, and the key part of that -- well, no, 

they are all key, but the uniqueness prong is 

basically what's the greatest issue here. 

  I think Office of Planning found that the 

property was not unique, but they stated that they did 

not consider the zoning history of which you just 

spoke about the applicant getting the permits already 

prior to building and then having a building built out 

of compliance with the zoning regs. 

  At the hearing, we discussed that, in 

fact, zoning history has been found to meet the 

uniqueness prong when an applicant has relied on prior 

government approvals, at least justifiably, and that 

that has been considered an exceptional circumstance. 

  This case is closer than some of the other 

ones I think we have considered.  In some of the other 

cases, such as McAdams or whatever, we had a party 

that bought the property and was in no way responsible 

for it being out of compliance. 

  But in any event, I think that, in my 

opinion, it does meet that uniqueness prong, that 

there is enough zoning history here to rise to that 

level. 

  In the reply that was just recently 
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submitted by Westminster, they say that that only -- 

they seem to say that that only applies to a use 

variance, and I don't believe that's the case in the 

law.  I think it does apply to area variances as well. 

 I haven't seen anything that has limited it to use 

variances. 

  Then there is the practical difficulty 

prong, and as you said, once it is built, there is a 

great practical difficulty in tearing it down. 

  I don't believe that they were required to 

file extensive financial records justifying or showing 

the cost as Westminster has presented.  Office of 

Planning did say in their report that it would be 

costly and I think that's probably pretty obvious. 

  A most important prong I think is also 

substantial detriment to the public because I think 

that even if they met the first two prongs, if we find 

that there is a substantial detriment to the public, 

then we should not grant it.  But I think in this 

case, OP found that there was little substantial 

detriment to the public.  In fact, even though it's an 

extra story, it's less than two feet over the height 

that is allowed as matter of law. 

  CHAIRPERSON GRIFFIS:  Mr. Hildebrand. 

  COMMISSIONER HILDEBRAND:  The only thing I 
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would add to that is that, in looking at the zoning 

history, I think you also have to look at the sequence 

of events and that the applicant became aware probably 

in the middle of the construction process that the 

additional story was, in fact, an illegal additional 

story, and at that point, it's somewhat unclear in the 

record as to whether or not the shell was completely 

finished as a shell space or whether it was partially 

finished, and I think that one should question why 

there is a two-year lag between being notified that 

something was illegal mid-construction and determining 

to complete the construction at your own risk and then 

coming and asking for a variance. 

  I think that as a result, some of the 

hardship and difficulty has been compounded by the 

fact that they continued to move forward with what was 

at that point a known illegal story. 

  CHAIRPERSON GRIFFIS:  So timing is an 

important element in looking at the zoning history in 

this case is what your statement is. 

  COMMISSIONER HILDEBRAND:  Yes. 

  CHAIRPERSON GRIFFIS:  That's an excellent 

point.  And we do have quite a bit of evidence, 

actually, and testimony in the case regarding that, 

and I believe a applicant in its oral testimony and 
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also in its written submissions indicated that the 

walls were up, the roof was on; if not totally 

enclosed, it was substantially enclosed.  The party in 

opposition had indicated, well, they had no electrical 

or mechanical permits and they could have stopped and 

taken it down. 

  I believe in the hearing itself, there was 

the chronology of how permits come that was clarified, 

at least for me, in terms of a base building permit 

would then allow for the subsequent subcontracting 

permits, that it is not a separate timing or a 

separate filing, but the process of which the entire 

documentations are reviewed and approved.  The point 

being it wasn't as if you enclose an entire building 

and then go down and get electrical and mechanical 

permits and then finish the design on it. 

  The other aspect, when we go any sort of 

practical difficulty of removing or even stopping 

mid-construction, it seems to me, and I believe there 

is a little bit of evidence in the case regarding 

this, is that plumbing and electric start at the 

bottom and work up, and I would imagine that the 

entire base building permit was reviewed and approved 

on the completion and how all those would finish in a 

building -- my point being, you can't just stop the 
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plumbing at the third level and not continue it 

through the fourth; it would take a major redesign, if 

not taking away some of the work that was actually 

already done to that stage. 

  I think it is a great concern in terms of 

the timing of why, why did it take so long for certain 

things to happen:  one, the revision of some of the 

permits; also in terms of -- and I know we spoke about 

this at the hearing -- why did it take so long for an 

application to come in or some sort of step to remedy 

the situation.  I think that is an important thing to 

deliberate on and really to think strongly. 

  It was clear from the owner's testimony 

that there was a bit of an unawareness of what was the 

proper procedure and how do you remedy.  I think that 

is a fairly persuasive position to be in, especially 

when one is looking at proof permit documents and then 

is, of course, forced with a construction schedule. 

  Of course, the counter to that is this is 

a developer that has been in this business for several 

years and possibly should have been aware, although 

I'm not -- well, it will become, obviously, a matter 

of each individual's understanding and the 

persuasiveness of each of the sides.  I think we have 

seen developers of all different scales that have been 
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put up against situations that they would not have 

anticipated or would not have easily been studied at, 

and this touches, I think, for me on that level. 

  It is certainly a situation that I don't 

think any of the Board members like to see from any 

direction.  It's a situation that we certainly hope 

does not replicate itself. 

  I think there has been some concern 

regarding whether, if this was to be approved, what 

the ramifications would be, and I think it's important 

to state that we weigh that in our deliberation on 

this, and I think the ramifications would be very 

minimal.  I don't think that this opens up any doors 

for misapproval of permits or misapproval of reviewing 

the required massing in the zoning district, this 

particular one being R-4, and this just seems to be, 

frankly, a very unfortunate situation. 

  Yes, Ms. Miller. 

  VICE CHAIRPERSON MILLER:  I just want to 

add to that point, particularly because Office of 

Planning raised the concern about the integrity of the 

zone plan, whether this would open the door for all 

these applications coming in for variances for 

additional stories.  I would agree that I don't think 

so, either, because it's not easy to meet the variance 
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test and we are looking at this on a case-by-case 

basis at the specific facts in this case. 

  CHAIRPERSON GRIFFIS:  Okay. 

  Others? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Really?  

Interesting. 

  Well, let's go to the ANC.  The ANC put in 

what I thought was a very substantial issue.  Let me 

be -- well, let's take it on directly. 

  Exhibit Number 30 is the resolution from 

the ANC which actually voted to support the 

application.  I want to address some of this because 

it's an important aspect.  As we look at giving great 

weight to the ANC, we need to go specifically -- of 

course, we take the first step and say we grant them 

great weight, and then we look at all their arguments 

and the substance of the arguments. 

  I find, actually, this ANC report in terms 

of its resolution to be a fairly hollow support as in 

the fact that it's not very well substantiated based 

on the specifics of the application but also in terms 

of the test that needs to be made. 

  Interestingly enough, the minutes were 

attached to this.  They give us even further 
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understanding to the resolution, and what was I know 

we will all recall the great phrase that the ANC 

incorporated in their resolution that they supported 

all other theories of exception propounded by their 

attorney.  It's an amazing unfettered support of the 

applicant's representation. 

  But in seriousness, the issue comes down 

to it seems like the support was based more on the 

transition of a troubled property, and also that they 

found the work to be beautiful -- all important 

aspects, but perhaps not decidedly direct to the 

questions at hand for this Board in terms of the 

variance, maybe a little bit of the special exception, 

but certainly not in terms of the variance. 

  There was one of the commissioners that 

went straight to the test that actually looks as if  

did not support the resolution and indicated, as we 

have now touched upon a little bit, the uniqueness, 

whether it was made or not, and also whether this 

would, in fact, impair the intent and integrity of the 

zone plan. 

  Again, I think it's an important issue to 

really be well aware of, and I know we all are in 

looking at this case of how -- the basis of what makes 

this unique cannot be and there is not evidence or 
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fact in the case that it is the property itself.  The 

more rectangular shape is fairly similar to the rest 

of the block if not fairly similar to the surrounding 

area.  But then we are faced with the history of how 

it got to where it is at this point. 

  Okay.  If there is nothing further on the 

variance, then let's go to the special exception case. 

 The special exception was coming to us under 223.  Of 

course, 223 is the section of the regulation that 

allows additions to existing non-conforming 

structures. 

  This goes to the stairway that is put on  

the back of the property.  There was testimony and 

evidence in the record from the applicant that this 

was a code-required egress stair, and therefore it has 

been enclosed and attached to the building. 

  There is, from the opposition party, 

questioning whether it was, in fact, a code 

requirement or not; however, neither present the 

evidence or the citation for the requirement of such a 

stair for a two-unit building. 

  Be that as it may, that's not the test 

that goes to the special exception directly; it's 

whether the light and air available to the neighbors' 

property would be unduly affected, or the privacy and 
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use and enjoyment of the adjacent properties would be 

unduly affected or compromised as well as the other 

aspects of 223 such as providing the documentation and 

the graphic representation for full understanding. 

  We did have a little bit of testimony from 

the adjacent neighbors regarding what the impact of 

that would be, and I will open it up for folks to 

address whether they were persuaded by that. 

  There was one issue that I do want to 

directly move from, and that was during the 

construction, there were some difficulties and there 

was a fence in question and removal and whether it has 

been replaced.  That doesn't go to any of the aspects, 

in my understanding, of what we're looking at here.  

What does go to the aspects is the testimony from the 

adjacent occupants of the property that their view has 

been diminished.  But what is interesting about that 

is that the majority of that was talking about the 

addition on the top of the building, not the stair. 

  Also the sun diagram that's showing -- 

although "scientific" I don't know that it could be 

called, and I think we know exactly what it is.  It is 

diagrammatic of the pattern of the sun.  Clearly the 

sun is behind this building and, therefore, is 

providing the light into the rear yard, of which the 
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adjacent property residents and owners have indicated 

some difficulty that this addition would, in fact, cut 

down on the light. 

  It doesn't seem to be that there is a huge 

amount of evidence, especially with the open park that 

is adjacent, that this would have an incredibly large 

and substantial detriment.  Certainly use and 

enjoyment -- I didn't hear an awful lot of persuasive 

evidence on that.  Light and air will be impacted, but 

I am not sure that it would be unduly affected. 

  Others? 

  MEMBER MANN:  I agree with you.  I didn't 

think that the testimony that we heard in opposition 

was particularly persuasive.  But I was persuaded by 

the Office of Planning's fairly thorough analysis of 

the special exception and agree with them that it 

meets the standards of Section 223 approval. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann. 

  Okay.  If there is no other further 

deliberation, is there action proposed by the Board? 

  MEMBER ETHERLY:  Mr. Chair, I would move 

approval of Application Number 17218 of Tonya Harris, 

TON, Inc., pursuant to 11 DCMR 3103.2 for a variance 

from the number of stories in building height under 

Section 400 and pursuant to 11 DCMR 3104.1 for a 
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special exception under Section 223 to allow a fourth 

floor addition to an existing flat at premises 906 T 

Street, Northwest, Square 36, Lot 233, and invite a 

second. 

  CHAIRPERSON GRIFFIS:  Is there a second? 

  MEMBER MANN:  Second. 

  MEMBER ETHERLY:  Mr. Chair, I think we 

have adequately laid out both the variance analysis 

here and the special exception analysis. 

  For purposes of my deliberative comments, 

I will associate myself with the remarks of my 

colleague, Mrs. Miller, in her assessment of the 

various tests here and will also just note for the 

record that I felt the written submission by the 

Westminster Association was a very thoughtful and 

deliberative piece but did not feel myself persuaded 

by the effort to distinguish how we would view the 

zoning history here and the reliance on the error of 

the department as it relates to a distinction between 

a use variance and an area variance. 

  I would also agree with the observation 

that was made with regard to the ANC report.  I felt 

the minutes were -- let me say generally speaking I 

think perhaps there are times when the inclusion of 

minutes are indeed very helpful to our deliberation, 
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but I think the minutes here helped to perhaps 

highlight for us and clarify the level of analysis 

that did go into the specific elements of the test.  

But for the purposes of our deliberation in the 

outcome here, I think moving to approve the 

application is the appropriate step. 

  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, 

Mr. Etherly. 

  Others speaking to the motion? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Very well.  We do 

have a motion before us.  It has been seconded.  It is 

for the approval of the application.  I think this 

entire application rests on the zoning history that 

creates its uniqueness and arises out of its practical 

difficulty. 

  What is interesting, Mr. Etherly, you 

brought up the late filings, Exhibit Number 43, which 

actually cites a case which has been recognized as the 

Board's previous review of zoning history.  It's 

certainly a more difficult position to be in.  We have 

taken on cases that presume that although something 

may be built, is not, and look at it as a fresh slate. 

 This one in its uniqueness does not allow us to do 
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that but rather rests itself in the zoning history and 

on approvals, and not a single approval but actually a 

fairly -- well, several reviews, several approvals, 

and of two different and distinct bodies, which, 

again, lead it to some difficulty. 

  I think I would rather not see anything 

like this again and certainly hope that in the review 

process of the permit documents, that they are 

appropriately approved and reviewed and that any 

changes can happen prior to any construction. 

  Ms. Miller? 

  VICE CHAIRPERSON MILLER:  I just also want 

to emphasize that the third prong, the no substantial 

detriment, is very important, also, because I think in 

the future, if we see a case come in where they have 

relied on a permit that was issued in error but, in 

fact, there is substantial detriment to the public, 

that we would not necessarily -- we probably would not 

grant a variance in that case.  So in this case, all 

three prongs have been met. 

  CHAIRPERSON GRIFFIS:  Very well. 

  Anything further? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  If there is nothing 

further, we have a motion before us that has been 
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seconded.  I would ask for all those in favor signify 

by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed? 

  COMMISSIONER HILDEBRAND:  Opposed. 

  CHAIRPERSON GRIFFIS:  Abstaining? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Very well.  Thank 

you all very much. 

  DEPUTY SECRETARY MOY:  Staff records the 

vote as 4 to 1 to 0.  That's on the motion to approve 

the application of Mr. Etherly, seconded by Mr. Mann. 

 Also in favor of the application, Mr. Griffis, the 

Chair, and Ms. Miller, the Vice Chair.  Mr. Hildebrand 

is opposed to the motion. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, 

Mr. Moy. 

  Why don't we call our next case. 

 MOTION FOR MODIFICATION OF APPROVED PLANS, 

 PURSUANT TO SECTION 3129 OF THE ZONING REGULATIONS, 

 TO APPLICATION NO. 17137 OF 

 1515 15TH STREET, LLC, JACOB A. KAMEROW, TRUSTEE, 

 AND EDITH KAPLAN, TRUSTEE 

  DEPUTY SECRETARY MOY:  The next case for 

decision is a motion for modification of approved 
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plans pursuant to Section 3129 of the zoning 

regulations to the Application Number 17137 of 1515 

15th Street, LLC, Jacob A. Kamerow, Trustee, and Edith 

Kaplan, Trustee, pursuant to 11 DCMR 3001.2 for a 

variance from the lot occupancy requirements under 

Section 772, a variance from the area requirements 

pertaining to residential recreation space under 

Section 773, and a variance from the loading 

requirements under Section 2201 to construct a 

seven-story residential building with ground floor and 

below-grade retail and service uses in the Arts/C-3-A 

District at premises 1515 15th Street, Northwest, 

Square 209, Lot 100, also known as A&T Lots 919 

through 921. 

  On November 15th, 2004, the applicant 

filed for a modification of approved plans pursuant to 

Section 3129, and that is in your case folders 

identified as Exhibit 37. 

  The staff also notes for the Board that 

there have been four additional filings.  The first is 

from the Office of Planning dated November 29, 2004, 

in support of the modification.  That is identified as 

Exhibit 38.  Second is a filing from ANC-2F, 

specifically from their Community Development 

Committee, dated November 24, 2004, which is also in 
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support of the modification.  This is in your case 

folders identified as Exhibit 39.  A third filing is 

from the full ANC-2F, also a letter in support dated 

December the 1st, identified as Exhibit 40.  Finally, 

the fourth filing is a letter in support from the Q 

Street Association dated November 30, 2004, identified 

as Exhibit 41. 

  That completes the staff's briefing, Mr. 

Chairman. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much, Mr. Moy. 

  Let's take this up very quickly.  This is, 

of course, a motion for modification.  Mr. Moy has 

laid out the critical elements, of course, of the 

modification as he stated but I will restate and 

actually will state so in a motion, and I would move 

approval of the modification of approved plans under 

Section 3129 for the Application No. 17137 of 1515 

15th Street, LLC, and this is for the increase of one 

parking space, from 167 to 168, the residential of the 

number of residential units from 105 to 90, and the 

increase of the retail and service office space from 

24,000 square feet to 33,355, and ask for a second. 

  VICE CHAIRPERSON MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you.  I think 
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it's fairly straightforward.  In fact, the aspect of 

this is clearly fitting within minor modifications, 

and importantly it doesn't go to the larger impact of 

that which was granted relief previously. 

  Of course, this is in the overlay that has 

the requirement for certain uses.  Some of those uses 

are, in fact, expanding, and there is ample and 

substantial amount of documentation of the reasoning 

and rationale for that which we don't need to go fully 

into.  But be that as it may, I think this is very 

straightforward and specific as to what is being 

modified. 

  Open it up for others.  Yes, Mr. Mann. 

  MEMBER MANN:  I would just say I don't 

think this could be any simpler, and there is 

absolutely no impact on the previous decision that we 

made. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 

  Others?  Ms. Miller? 

  VICE CHAIRPERSON MILLER:  I just want to 

say that in accordance with 3129, this application for 

minor modification was filed within six months of the 

date of the final order, and I don't believe -- I also 

don't believe that it affects the relief that was 

granted, and Office of Planning supports that on that 
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basis as well and the ANC has supported it and Q 

Street Associates supported it. 

  CHAIRPERSON GRIFFIS:  Excellent.  Very 

well. 

  Anything else? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  If nothing else, we 

have a motion before us for approval which has been 

seconded.  I ask for all those in favor to signify by 

saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  Opposed. 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Mr. Moy. 

  DEPUTY SECRETARY MOY:  The staff recorded 

the vote as 3 to 0 to 2.  This is on the motion to 

approve the modification on the motion of the Chair, 

Mr. Griffis, seconded by Ms. Miller, also in support 

of the vote, Mr. Mann.  We have a Board member and a 

Zoning Commission member not present, not voting. 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 

move on to the next case. 

 APPLICATION NO. 17211 OF 

 NATIONAL BROADCASTING CORPORATION 

  DEPUTY SECRETARY MOY:  The next case is 
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Application Number 17211 of the National Broadcasting 

Corporation, pursuant to 11 DCMR 3104.1, for a special 

exception to permit the continued operation of a 

commercial broadcasting station and two commercial 

broadcasting towers under Section 211 in the R-1-B 

District at premises 4001 Nebraska Avenue, Northwest. 

 That's in Square 1722, Lot 1. 

  On October 26, 2004, the Board completed 

public testimony on the application and scheduled its 

decision on December 7, 2004.  The Board requested the 

following post-hearing documents: submissions from the 

applicant, which is in your case folders identified as 

Exhibit 37, and staff won't go into the specifics of 

that unless the Board desires that; responses to the 

applicant's submission from the ANC, which was 

received in a timely fashion and is identified as 

Exhibit 38 -- that's from ANC-3C; proposed findings of 

fact and conclusions of law from the ANC-3C and the 

applicant identified as Exhibit 39 and Exhibit 40 

respectively. 

  I think that will complete the staff's 

briefing, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much. 

  Let's get right into this.  It is, of 
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course, a very interesting and fascinating case also 

with some history to it.  We are processing this 

special exception under 211.  Mr. Moy has outlined a 

substantial amount of the submissions, the additional 

submissions that we had requested to be put in in 

order to fill the record in our own deliberation on 

this specific special exception. 

  I think it's important to look at as one 

of the larger issues that came up -- well, let me 

actually go back.  The Office of Planning has 

indicated it was in support of it.  We have ANC-3E, 

which also had a resolution not to oppose this 

application.  We had ANC-3C which was granted party 

status in this case coming up to the test, successful 

test of being an affected ANC, and we may have more on 

that. 

  We also had testimony in this case, which 

actually we had requested Councilmember Mendelson to 

submit a copy of the photograph that he presented in 

his presentation to the Board.  Mr. Moy, did we 

receive that? 

  DEPUTY SECRETARY MOY:  I'm sorry.  Could 

you repeat that again? 

  CHAIRPERSON GRIFFIS:  Did we receive -- I 

don't have a copy of the photograph that Councilmember 
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Mendelson had shown us in his testimony. 

  DEPUTY SECRETARY MOY:  To my knowledge, 

sir, that filing has not been received by the office. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

Board members have a copy of that?  I didn't see it 

come through and it's not in the evidence file, so 

it's not an exhibit in this, in which case it's 

obviously difficult to take that into consideration. 

  But the issue does come down to 211.  I 

think it steps fairly clearly through as we look at 

all of the aspects of the requirements for approval or 

denial of the special exception. 

  Let's go to some of the background in the 

case, the history on this.  Of course, there was a 

master plan that was done in the '80s -- 1988 -- of 

which the kind of -- you know, it's a fascinating 

thing, actually.  I wasn't ever sure why this was a 

master plan or what vehicle it was actually created in 

terms of our review in looking at this, but it did 

become clear, and I won't go into all the details of 

it, but in the hearing why it was taken under that 

type of vehicle for the Board's review. 

  The master plan laid out a couple of 

things.  Of course, it was going to the employees, the 

actual building, the extension of the building, the 
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parking, and the antenna towers. 

  One of the conditions of the 1988 master 

plan order was that the existing tower, the subject of 

this special exception, was to be replaced.  

"Replaced" I think was the actual word that was used 

in that order. 

  In 1992, a special exception came before 

this Board to modify the master plan.  That 1992 order 

was approved and that order was subsequently issued. 

  We now have a special exception again for 

the same tower based on the timing of the previous, 

and there has been an awful lot of opposition to this 

that was presented to the Board going to:  They were 

supposed to remove it and they didn't; how can we ask 

anything else but the removal of the tower. 

  I must say I was persuaded at the onset of 

this looking at that argument until you really get 

back into the depth of the processing of this tower 

and you do look to the fact that there was a 

modification that was brought as the master plan, and 

therefore it almost renders moot, if not definitively, 

that the condition of the master plan of replacing 

that tower is an issue before us. 

  So we take it up in the 211 and looking at 

the aspects and the critical aspects of it, starting 
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with 211.2, whether the proposed location, height, and 

other characteristics of the antenna shall adversely 

affect the use of the neighboring properties. 

  I think it would be -- well, does any 

Board member want to take that on, discussion on the 

use under 211.2?  It seems to me that the evidence and 

testimony that was presented in this particular case 

of special exception was limited in terms of how 

adversely this would affect the use of the neighboring 

properties.  In fact, I'm hard-pressed to think of 

some of the -- any of the evidence that was presented. 

  It really goes and moves into the next, 

211.3, which goes to whether the location of this has 

been placed such that it minimizes to the great extent 

possible the visibility of a tower. 

  This is an interesting section, actually, 

211.3.  One of the things that I struggled with in 

looking at this in terms of reviewing this is, well, 

what is the threshold?  What is practical degree?  How 

do we measure this? 

  I think in my personal opinion, looking at 

antenna towers, I haven't found one anywhere that I 

would give a design award to.  It seems to me that 

there might be a great opportunity to redesign these 

things and have some fun with them, but that's not 
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before us. 

  So where is the threshold of measuring 

this?  Mr. Parsons? 

  COMMISSIONER PARSONS:  Staying with the 

issue of use -- 

  CHAIRPERSON GRIFFIS:  Oh, good. 

  COMMISSIONER PARSONS:  For a moment.  Of 

course, this is adjacent to Globe Archibald Park, and 

the Park Service initially was opposed to the master 

plan proposal many years ago, and it is a curious 

thing.  The obnoxious quality of these, I think, is on 

the skyline of the Nation's Capital and not as much to 

 the adjacent use. 

  But that tower, the one that was in the 

master plan of a much higher size, certainly was more 

egregious, if you will, than the towers that are there 

now, and we have had that position, if you will, in 

the Park Service, and I as a member of this Board have 

participated in I think all of these cases, to say 

that the -- and now that it is painted grey, I might 

add, instead of orange and white is not affecting, if 

you will, in my view, the abutting owners, let alone 

the Park Service.  If that gets to your question. 

  CHAIRPERSON GRIFFIS:  I think that's good. 

 I think that does go to use, but it also goes to, as 
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you touched up, the visibility.  I mean, you're 

talking about in terms of the skyline and I think that 

-- you know, it's an interesting balance of these.  

The regulation reads directly "from neighboring 

property and from adjacent public space."  So it's 

almost as if -- well, it isn't almost -- the way I 

read 211.3 is the measurability of the visibility 

comes in close proximity to the tower. 

  You bring up an excellent point of, isn't 

it really the skyline we should be concerned about, 

and I think we should.  I'm not sure the regulations 

point us directly to do that. 

  COMMISSIONER PARSONS:  No, they don't. 

  CHAIRPERSON GRIFFIS:  But what is 

fascinating about it, and I guess that's the 

complexity of these things, or maybe that's the rock 

and the hard place that we're caught, is if we hid 

these -- for instance, if we put them down in a valley 

below any of the adjacent grades or the adjacent 

buildings -- well, they wouldn't be functional.  You 

know, by the mere definition of what they are, they 

need to be visible or they need to be taller than the 

surrounding structures.  So again, we're faced with an 

interesting dilemma on this. 

  One of the aspects that goes to -- in this 
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special exception it was -- well, addressing 211.3 

specifically was in terms of the users on the tower 

and the demand and obviously the height as I've talked 

about in terms of the requirement of the broadcasting, 

the frequencies.  There was a substantial amount of 

testimony saying:  Why don't all of the antennas on 

the one tower be consolidated into the other? 

  I think it's important to look at the fact 

of the mass, and what we're talking about is really 

the cubic square feet if the new tower was built in 

accordance with the master plan as approved and what 

any sort of impact if we -- you know, we're looking 

for thresholds here of measurability and 

comparativeness.  If we look at that in terms of what 

could have been done in somehow assessing or 

hypothesizing what that impact is and then the 

existence of this tower, I think it was persuasive 

evidence to the fact that the larger tower would have 

been substantially more intrusive visually. 

  It wouldn't have gotten taller but rather 

would have gotten wider, and obviously, I would 

assume, probably thicker members on it, and with the 

attachment of all the antennas on it, there's some 

difficulty in doing that, twofold:  Of course, it 

would be taking down an existing tower and building a 
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whole new one in order to consolidate all of them.  

That's not an avenue that we were really discussing.  

But the other was the practicality of whether those on 

the small tower could be attached to the larger tower 

and still accommodate the requirements and the needs. 

  So faced with the visibility, I think 

there's a couple of other persuasive aspects of the 

fact that this has been located that minimizes to the 

greatest practical degree its visibility from the 

neighboring properties and from the adjacent public 

space.  One of the pieces is, of course, the distance 

from the nearest resident is greater than 700 feet.  I 

believe it's over 200 feet from the adjacent 

right-of-way. 

  Looking at actually the master plan that 

is part of this record and also the aerial 

photographs, it is hard to point to where would be a 

less visually -- or where would be a better place for 

it in terms of mitigating its visibility. 

  Ms. Miller. 

  VICE CHAIRPERSON MILLER:  Just addressing 

the two regulations that we were looking at, 211.2, 

"Proposed location, height, and other characteristics 

of the antenna shall not adversely affect the use of 

neighboring property," I think the crux of the 
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opponents' argument is that this is visually 

obnoxious, and because they are close to it, it 

affects their use that way, and I think if that were 

the test, it would never pass the test in a residence 

because it's obviously going to be somewhat near some 

residents in a residential district, and as you noted 

it's pretty far away from these residences in general. 

 So I don't think that that defeats the application 

here. 

  With respect to 211,3, I think that the 

evidence was strong as we found in our previous order 

and Office of Planning has made the case that the 

alternative to what is there would be more obnoxious 

and intrusive, it would be a much more massive 

intrusion on the skyline. 

  CHAIRPERSON GRIFFIS:  Good. 

  Anything else on 211.2, 211.3?  Yes, Mr. 

Mann. 

  MEMBER MANN:  Yes.  I mean, I guess this 

relates to all of 211.  I just wanted to add that I 

agree with what I have heard so far, but I don't want 

to let a couple of things pass without mentioning. 

  CHAIRPERSON GRIFFIS:  Good. 

  MEMBER MANN:  The reason why I found this 

case particularly difficult is that I think the master 
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plan that was approved set a certain expectation that 

that smaller tower was going to be removed and that 

there was never an adequate explanation given as to 

why it wasn't taken down, and I think that added -- it 

added to the difficulty of digesting why that tower 

exists. 

  I thought there was a lot of interesting 

and persuasive testimony, actually, about why the 

tower was necessary or why it was not necessary, and 

again, I was disappointed with the answer that the 

applicant gave, and I don't think that it is 

necessarily going to have any bearing on my decision, 

but it left me thinking that the motivation for 

leaving the tower up was purely profit, and it left me 

feeling a little bit uncomfortable.  But again, I 

don't think that that goes to the test. 

  VICE CHAIRPERSON MILLER:  I just want to 

address that, if I could, based on my understanding of 

the evidence in the record, was that they did say why 

the smaller tower wasn't taken down, that they decided 

not to build the underground parking garage because 

they found parking elsewhere -- 

  CHAIRPERSON GRIFFIS:  The aboveground. 

  VICE CHAIRPERSON MILLER:  Underground 

parking.  No?  Aboveground?  Whatever.  They decided 
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not to do the parking and that affected their decision 

to have a lower tower in addition to the tower that 

was existing. 

  MEMBER MANN:  Well, I don't want to 

belabor this point because it's not going to affect my 

decision, but they did build a tower to the same 

height that was originally proposed even when they had 

planned on an aboveground parking garage. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  VICE CHAIRPERSON MILLER:  I think it's 

also true, though, that it wasn't as massive or as 

large in cubic area. 

  MEMBER MANN:  I don't disagree with that. 

 I'm simply saying that they had set a certain 

expectation that the community thought was going to be 

fulfilled and it never was fulfilled, and despite the 

actions, the subsequent actions that the Board 

approved, I think it still never fulfilled the spirit 

of the master plan that they wrote. 

  VICE CHAIRPERSON MILLER:  I guess my other 

point on that is that I think the result is less 

egregious than what would have been, what the master 

plan contemplated. 

  MEMBER MANN:  I won't necessarily disagree 

with that.  I think it just has to do with the 
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expectations that were set. 

  CHAIRPERSON GRIFFIS:  Good.  I think 

that's an excellent point and that's what I was 

saying.  Mr. Mann, I must say I was with you in 

agreement with that until I really spent a lot of time 

looking at the prior special exception, and I was 

thinking, well, maybe there were some tricks played, 

maybe an application came in and it was kind of, you 

know, stand-alone, this is just a tower and we want a 

little special exception, it has been around since 

1955. 

  The advertised application was a 

modification to the master plan.  There couldn't have 

been any other question of what this was going to do. 

 And so it seemed to be very deliberative.  When that 

decision was made to keep it or not, I don't know.  

That's obviously not in the evidence.  But it was 

fairly deliberative to come in and modify the previous 

order to allow it to stay. 

  I am not countering you, Mr. Mann; I'm 

providing clarification of what I found in reviewing 

this special exception. 

  Okay.  Others?  Issues? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Mr. Mann tripped a 
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little bit and indicated -- I think it was not 

intended, but mentioned the comprehensive plan.  Let 

me go into that because there was testimony, in fact, 

that this was not in accordance with the comprehensive 

plan and therefore should be denied, and I think 

actually, we're all very well aware that is often 

brought up before this Board in numerous applications. 

  The applicant in this case actually in 

their filing cites the court case which I think is 

important, the Tenley Cleveland Park Emergency 

Committee v. the D.C. Board of Zoning Adjustment, and 

it lays out that the comprehensive plan, of course, is 

not a self-executing document, meaning it isn't 

controlling legal mandate for this Board in looking at 

how does it comply with the comprehensive plan or not. 

  The comprehensive plan is a visionary 

document, a directive document that may well, in fact, 

influence zoning designations, be it in map amendments 

or text amendments.  But as it has not been solidified 

in any sort of enforceable aspect for us, it clearly 

is an informative nature, and Office of Planning often 

brings it up in terms of an informative nature, but it 

would be very difficult to review special exceptions 

or even variances in terms of how and whether the 

comprehensive plan was paralleled or was in conflict 
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with. 

  Okay.  Other issues?  Yes, Mr. Etherly. 

  MEMBER ETHERLY:  Just from a process 

standpoint, Mr. Chair, we continue to move kind of 

systematically through 211.3 because I'm interested in 

getting into .5 and some of the -- 

  CHAIRPERSON GRIFFIS:  Excellent.  

Excellent.  I think we can skip quickly through .4.  

We have seen the supporting document and there is 

compliance with that.  Two-eleven-point-five.  Mr. 

Etherly, we'll turn it over to you. 

  MEMBER ETHERLY:  Thank you very much, Mr. 

Chair.  Perhaps I would like to preface my comments 

with regard to 211.5 and 211.6 with a comment and use 

that hopefully as a spur to invite some discussion, 

but I want to kind of highlight for my colleagues 

where I stand with regard to that issue. 

  I think what was very helpful here is the 

submissions both by the ANC, subject ANC here, and the 

applicant were very, very helpful, and as I looked at 

this case and as I sit here on the dias, I essentially 

have all three in front of me as I kind of walk 

through this. 

  I think the interpretations or the 

arguments that have been proffered by the ANC are very 
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critical, especially as they relate to 211.5 and 

211.6.  I do not agree with the ANC's outcome, but I 

want to highlight what I think the central question is 

and invite some conversation from my colleagues, and 

that is as we look at the language of 211.5, quote, 

"The proposed height of the tower shall not exceed 

that which is reasonably necessary to render 

satisfactory service to all parts of its service 

area," and then 211.6, "No transmission equipment 

shall be located in a residence district unless 

location in the district is necessary for technically 

satisfactory and reasonably economical transmission," 

during the hearing on this case, I think we had 

substantial testimony regarding the question of the 

need for the smaller tower as it related to NBC, and I 

think the ANC spends some significant time trying to 

flesh that out a little bit. 

  My question, and then I will give my 

answer to it, but my question for my colleagues is, I 

don't necessarily read 211.5 and 211.6 to be so 

clearly couched in tying requirements specifically to 

the subject applicant. 

  By that I mean with regard to 211.5, my 

colleagues will note that in the ANC's draft findings 

of fact and conclusions of law, there is considerable 
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concern expressed by the ANC that the applicant has 

not addressed its needs, but rather in terms of its 

testimony has addressed quite a bit of its argument to 

the needs of some of the tenants who are owners of 

antenna equipment on the tower. 

  My concern is, were the ANC position to be 

adopted, I think that would be a somewhat overly 

narrow approach to the interpretation of 211.5 and 

then also 211.6.  Clearly we heard substantial 

discussion about the additional tenants who were 

placed on the tower and what the impact would be were 

those tenants compelled to co-locate elsewhere or look 

for other tower opportunities. 

  So essentially perhaps what I'm first 

raising for deliberation and discussion is with regard 

to 211.5 and in association 211.6, it is not my sense 

that the reading of the ANC is the appropriate one in 

this instance.  I'm concerned about it being read too 

narrowly. 

  Clearly I'm referencing that word "its" 

service area, and I think you could make an argument 

that the interpretation of that term "its" could refer 

to the owner and operator of the subject antenna or 

could refer to the subject antenna itself. 

  I don't want to parse words too closely 
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here, but I think it's an important distinction and 

one that merits some discussion because I think it is 

a very important distinction.  So let me just pause 

right there and highlight that for contemplation of my 

colleagues. 

  CHAIRPERSON GRIFFIS:  Good. 

  MEMBER ETHERLY:  But it would be my sense 

that with regard to 211.5 and 211.6, that the reading 

that is offered by the ANC would be too narrow of a 

reading. 

  CHAIRPERSON GRIFFIS:  Let's spend some 

time defining "its."  It's an important point that you 

bring up and clearly it reads right in 211.5 and what 

is the aspect of it, as you have indicated, whether 

the applicant and for its broadcast purposes or 

whether it actually goes to the tower, the tower and 

the service area that the tower is providing, which is 

independent or is more broad than just the specific 

owner or one specific let's say station.  That helps 

me understand it a little better. 

  Okay.  Yes, Mr. Etherly. 

  MEMBER ETHERLY:  And perhaps, just to put 

a further pin in it from my standpoint, I'm not 

necessarily viewing that answer as an either/or 

answer; I think my approach to 211.5 and 211.6 is 
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perhaps taking the analysis to incorporate both of 

those inquiries. 

  I think it is appropriate to look at the 

needs of the owner and quote/unquote "operator" of the 

tower as you contemplate those two sections, -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MEMBER ETHERLY:  -- but I think it's also 

important to look at the service area that the 

particular tower might cover. 

  CHAIRPERSON GRIFFIS:  Well, I think, going 

right to it, the way I have looked at this, and I'm 

very persuaded by the fact that the tower defines its 

broadcast area, not the owner.  In fact, there is 

testimony and evidence in the record that these are 

being traded.  I think they were saying they were 

traded on the stock market.  They are real estate 

assets.  You could have a corporation that owns all of 

these that has nothing to do with broadcasting but 

owns -- I don't know if that's the case -- but owns 

these towers.  So what are you supposed to say?  They 

have no broadcast needs, but they are just tower 

owners. 

  I think it's the occupant's utilization, 

so it actually goes to the fact of what is the 

broadcast area of the tower and where is it trying to 
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go, which actually goes out to the more external area 

of population and density, and where are these trying 

to reach.  So I think the "its" actually goes much 

broader than just the specific -- well, in this case 

NBC, but rather goes to essentially the tenants on the 

tower itself and their broadcast needs as the tower 

has defined it based on its mass and its height 

itself. 

  Ms. Miller, you had something? 

  VICE CHAIRPERSON MILLER:  Yes.  In 

addition to the good reasons that my colleagues have 

just given as to why it should be interpreted that 

way, that it applies to tower, I would say just on the 

basis of statutory construction, "tower" is the noun 

that is in that sentence.  Applicant is nowhere in 

that sentence; it's talking about the height of the 

tower and then it uses the word "its."  So, to me, it 

clearly reads to refer to "tower." 

  The other point, though, I would like to 

make with respect to 211.5 is that it speaks in terms 

of the height of the tower with respect to that being 

what is under consideration for determining whether 

the height is necessary to render satisfactory 

service.  I believe that the opponents were speaking 

in terms of the existence of the tower, that, well, 
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they don't need this tower to reach their service area 

or to, you know, to meet NBC's needs.  But this 

particular regulation isn't talking about the need of 

the tower; they're talking about the height of the 

tower, meaning that, you know, it should only be as 

high as is needed to meet those needs. 

  CHAIRPERSON GRIFFIS:  Excellent point. 

  Mr. Mann. 

  MEMBER MANN:  I just want to say one thing 

about the ambiguity of the language in that also.   I 

 mean, the tower in and of itself doesn't go to 

service area; it's really a combination of the tower, 

the antenna on it, the power of the antenna, and the 

direction in which that antenna is placed. 

  CHAIRPERSON GRIFFIS:  Right. 

  MEMBER MANN:  And it's those things in 

combination that go to service area. 

  CHAIRPERSON GRIFFIS:  Good.  Excellent. 

  Okay.  Anything else on 211.5? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Mr. Etherly, you 

brought up 211.6 also as it relates. 

  MEMBER ETHERLY:  Thank you very much, Mr. 

Chair. 

  I would agree with Mrs. Miller's 
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discussion on 211.5, and I think 211.6 perhaps takes 

us a little more broadly to the overall question of 

the existence of the tower. 

  I think where I'm landing with regard to 

-- somewhat repetitively on 211.5 but specifically 

with 211.6 is I think that the case was persuasively 

made with regard to the placement of antenna on the 

subject tower that there are indeed considerable 

needs, both service and technical, that are being met 

with regard to the use of the 459-foot tower.  I just 

was not persuaded by the argument of the subject ANC 

here with regard to their statement that there was no 

demonstration by NBC regarding the technical and 

economical needs of the 459-foot tower. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 

  Going to 211.6, it's another one of those 

aspects for me that, where is the threshold, where is 

the comparative nature?  One can say we can look at 

this independently, the 1955 tower, and say all of 

these could go somewhere else and this tower could 

come down, but they are all going to go somewhere 

else, you know?  It's a baseline aspect that there is 

a requirement for these.  Maybe technology will 

change, maybe the designs will change on these things, 

but at this point that isn't the case. 
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  There was the subsequent submission by 

Univision that was saying that they had surveyed all 

the other locations and didn't find any satisfactory. 

 Look, I'm not overly overwhelmed with persuasion on 

that.  It's a nice statement, but I think the mere 

fact of -- we can assume that there was some research 

involved; there was a decision that was made; these 

aren't everywhere; they aren't easy to put up in 

anyone's backyard and then you just start 

broadcasting; there are certain ones that are 

available and that are not. 

  As we look at the location necessary for 

technical satisfactory transmission, I don't see any 

evidence that was presented that says that this does 

not meet that, and removing all those, I guess my 

point is, removing all those just creates the same 

situation somewhere else and probably within a close 

proximity to this tower. 

  I think the important aspect to 211.5 of 

whether -- and obviously we are talking about the 

tower and its location and, as Mr. Mann has defined, 

the broadcast area and the antennas that are attached 

-- I mean, we are looking at where would some of the 

other tenants on this tower go.  The D.C. Friendship 

Fire Association -- are they going to build their own 
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antenna somewhere and go to their own special 

exception, and doesn't that actually create a worse 

scenario for the skyline or any of the other 

residential areas where it may be located if it was?  

 So I think the test for 211.6 has also been met in 

this application. 

  Mr. Etherly. 

  MEMBER ETHERLY:  I will note, Mr. Chair, I 

think the implicit question that is raised by the ANC 

is an important one, and that is, in all candor, why 

have two when you could conceivably simply have one? 

  I think the Office of Planning's report at 

page 6 helps to answer that question, because I think 

the ANC concern here -- and I'm just couching my 

remarks very directly within the ANC because I think 

there are some very critical questions that are raised 

by their excellent submittal.  But I think the Office 

of Planning is very helpful at page 6 where they note 

that there would be some clear ramifications for the 

remaining tower were you to remove the smaller tower 

in terms of the types of technical needs just with 

respect to placement of antennas on the tower. 

  The Office of Planning notes in relevant 

portion with regard to vertical separation of seven to 

ten feet between antennas so as to minimize 
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interference between various carriers.  Based on that 

information, OP went on to surmise that you would need 

at minimum an increase of 80 additional feet of tower 

height to accommodate additional antennas on the 1988 

tower.  That, to me, is very helpful in terms of 

answering that implicit question which is at the heart 

of a lot of this discussion, and that is why simply 

not add all of these antennas onto the taller tower, 

and I think we have clear evidence in the record that 

speaks to the impracticability of doing that. 

  There was further testimony offered by the 

applicant which also, I believe, spoke to buttressing 

OP's analysis at page 6 with regard to the addition of 

additional antennas on the tower. 

  Thank you, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly. 

  Okay.  Anything else? 

  VICE CHAIRPERSON MILLER:  Well, I have a 

point which perhaps goes to this regulation but also 

goes to our analysis in general, and that is that the 

opponents really haven't produced evidence to show 

that something has changed that would affect our 

coming to a different conclusion than we came to on 

this question in our previous order granting the 
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special exception. 

  The applicant did cite an interesting case 

which I think is worth noting, that of First Baptist 

Church of Washington v. District of Columbia Board of 

Zoning Adjustment in which the court did say that if 

we once granted a special exception and considered the 

facts already, if the opponents haven't shown a change 

of circumstances or other considerations that 

materially affect the merits that we considered prior, 

then we should not be reversing ourselves. 

  So that's what we are looking for really, 

is what has changed, and I don't think anything has 

changed with respect to this consideration except that 

perhaps the applicant's case has grown stronger 

because we heard that they did put more antennas on 

the tower in the interim and the cost and the 

disruption of relocating those antennas would be 

great.  I think, and I'm not positive on this, but I 

think it was said that it would cost a million 

dollars, perhaps, per tenant, and there wasn't any 

clear idea as to where these tenants would go. 

  CHAIRPERSON GRIFFIS:  Very well.  Anything 

else? 

  VICE CHAIRPERSON MILLER:  The other piece 

of evidence that I recollect is also that, if 
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anything, there is a greater need for more antennas, 

not only because of the tenants, but also because of 

the change in technology from analog to digital 

requiring additional antennas for that purpose as 

well. 

  CHAIRPERSON GRIFFIS:  Good.  And actually 

you touched upon 211.10, which is the applicant shall 

have the burden of demonstrating the need for the 

proposed height and the full compliance with the 

matter of right, and at issue with that is whether you 

could accommodate a portion of the need requirements 

with a 12-foot-high antenna tower. 

  I think if you look at the filings and 

also in the testimony that we heard, it's pretty clear 

that we can get beyond that very quickly.  Exhibit A 

itself starts showing a huge list of -- I'm sorry, 

Exhibit A of Evidence Number 37 by the applicant -- a 

large list of -- it's the inventory -- actually, it's 

titled "The Regional Tower Inventory," and that's -- I 

guess this is, as it's looked at, is the abstract from 

the FCC licensing database showing all of the stations 

and the jurisdictions and the channels and the status 

and the tower height.  I don't think when we start 

looking at tower height of 428 feet -- that was just 

kind of a notion that they might do it but they could 
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have done it in 12 feet.  Anyway, the point being that 

there is a substantial amount. 

  There are other exhibits in that Exhibit 

Number 37.  Appendix F also goes to that, which is 

from, as we have stated, the Friendship Fire 

Association, and I believe the Federal Radio Service 

Corp. also had that in, in addition to, as we have 

noted, the Univision talking about its survey and its 

requirement, one for the level of broadcast and 

therefore the need and requirement for the height of 

that. 

  Okay.  Anything else? 

  MEMBER ETHERLY:  Once again, Mr. Chair, 

I'm in complete agreement with your analysis.  I think 

clearly 211.7 through 211.9 have been satisfactorily 

met here. 

  As you alluded to with regard to 211.10, 

just to reiterate, the ANC in its submittal did 

reference that because there was no demonstration, in 

their opinion, of a need on the part of NBC alone for 

the proposed height of the tower, that the terms of 

211.10 would not be met, and once again I think the 

interpretation there is a too narrow interpretation. 

  As we begin to kind of wound this 

conversation and deliberation down, Mr. Chair, you 
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know, I think once again it simply begs the question 

of how do we deal with this type of equipment in the 

District? 

  Clearly we have regulations and guidelines 

that guide and constrain our thinking here, and that 

is why we are spending time on it.  But I think the 

ultimate question really here is how do you satisfy 

these needs?  My concern is that the interpretation of 

the ANC, I think, if adopted by this Board would 

result in the outcome of perhaps encouraging more 

towers. 

  How could that conceivably happen?  By 

taking such a narrow reading and suggesting that each 

and every tower user or tower owner would have to 

demonstrate a particular need that is particular to 

that owner, conceivably you might end up in a 

situation where you have 20, 30, 40, 50, 60, 80 

towers, each assigned to an individual owner who is 

operating that tower as opposed to the situation that 

I think we currently find ourselves in where we have 

an inventory of towers both here in the District and 

in the region that are satisfying the needs and 

requirements of a number of different tenants, 

including the owner. 

  I think the interpretation perhaps that we 
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are working towards in resolving this application 

helps to ensure that we are, to the best of our 

ability under current law, constraining the inventory 

and use of these towers but doing it in such a way 

that is respectful of the technological needs of 

applicants such as the one before us as well as the 

technological needs of the users of these individual 

towers. 

  I simply can't say enough about 

recognizing the anxiety and the concern that is raised 

by the ANC and by constituents and by residents in the 

affected ANC and in the affected community here with 

regard to trying to soften or mitigate the impact of 

an 800-foot gorilla, if you will.  But I think the 

outcome or I think at least that the position that I'm 

staking out with regard to the analysis here I think 

is the appropriate one and one that is in concert with 

the spirit and the terms of Section 211. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 

  Lastly, I think the issue -- the Office of 

Planning had first recommended a condition that went 

to timing.  They had during the hearing in the process 

of this removed that.  Is there any discussion on a 

time limit for the special exception? 

  I note that ANC-3E within which the 
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property is located did not indicate conditions in 

that regard.  ANC-3C also did not, nor did the others 

in opposition. 

  Comments? 

  VICE CHAIRPERSON MILLER:  Well, I think in 

determining whether to impose a time limit, we need to 

consider on one side whether or not we should impose a 

time limit of two years that OP originally suggested 

so that it would be reviewed at the same time as the 

master plan, or OP switched and then said there is no 

need to put a time limit on this because it has been 

operating for 50 years without adverse impacts. 

  CHAIRPERSON GRIFFIS:  Okay. 

  Other comments? 

  MEMBER MANN:  I think it's an interesting 

proposition to tie it to the expiration of their 

master plan, but I'm not quite certain what happens at 

the expiration of their master plan. 

  COMMISSIONER PARSONS:  I think we finally 

get rid of that larger tower.  Seriously.  It's twice 

the bulk of these.  I think that's what occurs. 

  MEMBER MANN:  So the update of the master 

plan would simply be to at a minimum reflect the 

existing conditions and then ask for any proposed 

conditions that they expect in the future, or do we 
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not even ask for -- well, I mean, I guess we needn't 

get into that yet because that's purely speculation. 

  COMMISSIONER PARSONS:  Yes, I certainly 

would hope any revised master plan -- which was only a 

requirement of the BZA, by the way. 

  MEMBER MANN:  Right. 

  COMMISSIONER PARSONS:  There is nothing in 

the regulations.  We're just saying, wait a minute, 

what is happening to this place -- parking garages, 

towers, and so forth.  So the Board said:  Don't bring 

this in piecemeal; bring us a master plan.  So it 

would be our choice, I guess, as to whether a master 

plan is resubmitted after this one expires, or our 

direction, if you will. 

  VICE CHAIRPERSON MILLER:  I guess I would 

follow up and say that I'm not sure if there is 

anything in two years that would happen even related 

to the master plan that would change our view on this 

type of special exception; so, therefore, I don't know 

that a term is necessary here. 

  COMMISSIONER PARSONS:  So you are 

suggesting no term at all. 

  VICE CHAIRPERSON MILLER:  Well, that's 

what Office of Planning is unless we can figure out, 

you know, why we want a term, I mean, what would that 
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do.  Do we think that it's a good idea to take one 

more look at this when we're taking a look at the 

master plan?  Are we taking a look at the master plan 

 when it expires? 

  CHAIRPERSON GRIFFIS:  Let's spend a quick 

moment on this. 

  MEMBER ETHERLY:  Mr. Chair, perhaps to 

invite some conversation on that particular question 

-- I think it's an important one -- I'm of perhaps two 

minds, and I will kind of state the fence-sitter 

position for the moment and then kind of suggest where 

I am.  

  I am of one frame of mind that as we deal 

with the particular question of the 1955 tower, we are 

necessarily in an implicit way assessing the 

relationship of that tower clearly to the 1988 tower. 

 As we talk about the antennae that are on the '55 

tower, whether or not they can go on the 1988 tower, 

clearly we are taking some cognizance, if you will, of 

the taller tower. 

  So there is a part of me which is saying, 

look, we're essentially dealing with it now.  Let's 

just dispense with the -- gosh, I'm forgetting the 

word -- let's just dispense with it and just deal with 

it all now.  There is another frame of thought, which 
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is let's put this in place for two years, revisit the 

master plan in two years' time, and hopefully, if it's 

possible to say once and for all, put it to bed. 

  When you look at the -- 

  CHAIRPERSON GRIFFIS:  I'm sorry to 

interrupt you here, but we need to look obviously at 

the Application 13554, which goes to the master plan. 

 Mr. Parson is right -- for some reason, this Board 

decided to take this under a master plan.  What it 

was, was a use variance and the use variance was 

actually timed for 25 years. 

  So the question is whether that is 

revisited in terms of the application and the use.  Is 

it important to tie in these antennas with the larger 

application or has this sufficiently established 

itself under this special exception, and we ought to 

look at projecting out a reasonable and accommodatable 

period of time with it. 

  MEMBER ETHERLY:  Perhaps OAG could offer 

some response, if not my colleagues, and I don't know 

if it was Mr. Parsons' question or if it was you, Mr. 

-- 

  CHAIRPERSON GRIFFIS:  Let me see if I can 

predict-- 

  MEMBER ETHERLY:  What happens in two 
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years? 

  CHAIRPERSON GRIFFIS:  Let me see if I can 

predict what OAG might indicate, and that is, of 

course, under Section 211, as we look at this, there 

is no provision of master plan or tying things to 

master plan, that, in fact, we may actually be 

precluded from taking that step in linking it.  But 

you can ask and see if they would agree. 

  MEMBER ETHERLY:  So in the absence of 

authority -- 

  CHAIRPERSON GRIFFIS:  I think we ought to 

look at this independently.  I think we ought to look 

at this in terms of its own time and is there evidence 

or is there anything that we were looking to mitigate 

in terms of the aspect which would move us to put a 

time limit on this. 

  I think two years -- and Office of 

Planning did step back on that indicating for several 

reasons that two years, first of all, is a very quick 

timing.  It often comes up in this Board in terms of 

short timing like that.  But we have an amazing amount 

of evidence or questions of the fact of whether the 

conditions we're putting on this will sufficiently 

mitigate any of the potential adverse impacts here.  I 

don't see what conditions that we're putting on that 
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we're looking to test necessarily or conditions that 

may be changing. 

  MEMBER ETHERLY:  Well, I would agree 

entirely, then, and let's just eliminate the mirage, 

if you will, of the master plan -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MEMBER ETHERLY:  -- if it's the case that 

there is no statutory authority or basis in our 

regulations for "revisiting," quote/unquote, in two 

years the master plan.  I don't want to suggest to the 

community that something else may happen or something 

else may be possible -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MEMBER ETHERLY:  -- in two years if that 

is not the case.  So I would simply say the answer to 

the question is no in terms of including a two-year 

timeframe as a condition.  No. 

  CHAIRPERSON GRIFFIS:  Well, the tower also 

-- well, maybe I shouldn't say that.  Okay.  That's a 

good point, Mr. Etherly. 

  Others? 

  VICE CHAIRPERSON MILLER:  I can't speak to 

this definitively, but I have been looking through the 

order on the master plan, and I don't think it -- I 

think it probably just expires.  So without knowing, 
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anyway, that we're going to be revisiting that, I 

think we should evaluate this case on its merits by 

its. 

  CHAIRPERSON GRIFFIS:  Good.  Is there a 

proposed time?  Is there any time?  We have one 

proposal.  I believe, Ms. Miller, you were indicating 

that there was not a time needed on the special 

exception; am I correct? 

  VICE CHAIRPERSON MILLER:  Yes.  I would be 

following the advice of Office of Planning that no 

time limit is, in their opinion, is needed because it 

has been operating for 15 years without adverse 

impact. 

  MEMBER ETHERLY:  I would agree, Mr. Chair. 

  COMMISSIONER PARSONS:  I agree. 

  CHAIRPERSON GRIFFIS:  Indeed.  Therefore, 

is there action proposed by the Board? 

  VICE CHAIRPERSON MILLER:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes? 

  VICE CHAIRPERSON MILLER:  I have two more 

comments. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  VICE CHAIRPERSON MILLER:  One is I think 

there are two other issues outstanding.  One is I 

think there were two other conditions that were 
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recommended by Office of Planning to be included, and 

the other point is I would like to clarify, in the 

preliminary proceedings where we were addressing the 

issue of whether to grant ANC-3C party status, I'm not 

sure whether the Board fully explained that process, 

and I think it would be useful because I think there 

may be some consternation about that.  I can do that 

now and then we can do the conditions. 

  Okay.  I just want to, for the benefit of, 

you know, the ANC and ANCs in general, just to 

elaborate a little bit on what was happening. 

  ANC-3C applied for party status in this 

case because they were not the ANC for the site in 

which the tower was located but, in fact, were the 

abutting ANC; therefore, they had to apply for party 

status.  ANC-3C applied late.  They applied seven days 

prior to the hearing where 14 days was required.  In 

addition, the application for party status was not 

approved by an ANC resolution.  Therefore, the Board 

was questioning ANC-3C in order to determine whether 

or not to waive these rules, and therefore we were 

getting more information as to how ANC-3C was impacted 

and trying to discern from the resolution that was 

presented that the ANC in fact intended to apply for 

party status or intended to authorize the ANC chair to 
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do that even though it was not in the ANC resolution. 

  When individuals apply for party status in 

any case, they have to have written authorization, and 

that was not the case here.  I would just like to say 

that, you know, most ANCs don't think about that 

because they are usually automatically a party, but 

when they are not automatically a party, they have to 

apply for party status and follow the rules like any 

other individual. 

  In this case, the Board granted ANC-3 

party status and we didn't actually say this at the 

time, so I think we need to say right now that we 

waived our rules, 3106.1, which requires authorization 

to be in writing. 

  I also want to clarify that there is a 

difference -- you know, there were two things going on 

-- between party status and great weight.  In order to 

afford ANC's written resolution great weight, it had 

to comply with 3115.1, and it was deficient in certain 

ways in that it doesn't indicate that proper notice of 

the meeting was given, it didn't indicate the number 

of members that constitute a quorum, and it didn't 

indicate the name of the person authorized to present 

the report though we often acknowledge that a chair is 

by nature authorized, but it should specifically do 
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that.  Therefore, even though we are not required to 

give them great weight doesn't mean that we don't, and 

that therefore with respect to their resolution, I 

think that this Board is giving the ANC great weight 

despite those deficiencies. 

  My other comment, though, is that there 

were other pleadings filed afterwards and they were 

not brought before the full ANC, and sometimes that's 

not possible, but it's my understanding that we are 

not required to give that type of pleading great 

weight, that we treat it like any other pleading by a 

party.  In this case, ANC-3C was the only 

participating party, so, in fact, we are addressing -- 

I think we have addressed all their issues.  Whether 

or not we addressed every single point that was raised 

in their pleadings, I don't think we're necessarily 

required to because it doesn't meet the test of 

3115.1. 

  I do want to say this, that those 

provisions I think are very important and that they 

were written for a reason, and that is to ensure that 

the ANC is really representing the views of the 

community, that if they do provide proper notice and 

they tell us what notice they provided, we know that 

the community was made aware of it and would come out 
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if they had a concern.  Same thing with the quorum, 

that there are enough ANC commissioners there to give 

validity to the resolution. 

  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much, Ms. Miller.  I know for all Board members, 

we say that's not the first time we have heard you say 

that, and I think you are very diligent in looking at 

the ANCs, and to that point, I think you just 

reiterated the standards and regulations that apply to 

all ANCs, every ANC in every neighborhood in this 

entire city.  It is nothing less or nothing more that 

we ask of this ANC or any others that have come before 

us.  There is no difference in terms of what we have 

looked at for this, and oftentimes we run into exact 

and identical issues of the proper notification, the 

proper documentation for either representation or 

actually just for giving great weight to the 

resolution.  In fact, in some of the cases this 

morning that we're deciding, we had those issues that 

were brought forward. 

  I think it's also an important aspect to 

keep reiterating, and that is if there is testimony 

provided in oral testimony in front of a hearing by an 

ANC member that is duly authorized to present before 
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the Board, that those statements meed to be reiterated 

with some sort of official action from the ANC and 

then put into the record, and I think, of course, that 

is a very important aspect to us looking at all the 

information and going, as you were really stepping 

into, is when we're writing the order, and that is 

what issues and elements that we must and are required 

to spend a great deal of time on and those others that 

we certainly may deliberate on but not give it as 

substantial amount of weight that others would be. 

  That being said, Mr. Etherly. 

  MEMBER ETHERLY:  Thank you, Mr. Chair.  

Just to follow up on your comments and Ms. Miller's 

comments, I think there is also the broader piece that 

Ms. Miller's comments alluded to, and that is the 

issue of party status for adjacent ANCs. 

  I think the appropriate outcome happened 

in this case in terms of ANC-3C being granted party 

status.  They were involved in the case at earlier 

stages in prior applications, and I think it's 

important, nevertheless, that the ANC was walked 

through the party status requirements that are laid 

out in our regulations.  But I would note that I think 

it was, indeed, the right outcome, and I would commend 

to any and all ANCs that keep track of our proceedings 
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that it is indeed likely and appropriate, I think, for 

adjacent ANCs with the appropriate demonstration of 

party status to have a seat at the table with a sister 

ANC in an application where it's appropriate.  I don't 

think it's unusual. 

  Once again, I think it's very likely that 

we will see further cases where adjacent ANCs may seek 

party status other than the ANC of record whether to 

support an application or oppose an application, and 

once again, as long as our party status requirements 

are satisfactorily met and that demonstration is made 

on the record, I think it's entirely appropriate for 

that type of situation to occur.  But I think this 

Board took the right steps in terms of walking ANC-3C 

through all the relevant requirements. 

  Thank you very much, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 

  MEMBER ETHERLY:  Mr. Chair, if it's 

appropriate, I'm prepared to move forward and offer a 

motion. 

  CHAIRPERSON GRIFFIS:  Let's do. 

  MEMBER ETHERLY:  Mr. Chair, it would be my 

motion to approve Application Number 17211 of National 

Broadcasting Corporation pursuant to 11 DCMR 3104.1 

for a special exception to permit the continued 
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operation of a commercial broadcasting station and two 

commercial broadcasting towers under Section 211 in 

the R-1-B District at premises 4001 Nebraska Avenue, 

and I would offer three conditions pursuant to that 

motion, Mr. Chair.  Would it be appropriate for me to 

walk through those conditions before concluding the 

motion? 

  CHAIRPERSON GRIFFIS:  Absolutely.  Yes. 

  MEMBER ETHERLY:  Excellent. 

  My first condition, Mr. Chair, and for the 

benefit of my colleagues, I'm working off of Exhibit 

Number 40 at page 16, condition number 1 would be the 

applicant shall, through its community 

liaison/advisory committee, continue to meet with 

neighborhood representatives upon the request of 

ANC-3E and ANC-3C.  That would be condition number 1. 

  Condition number 2 would be the applicant 

shall maintain the 1955 tower in a muted grey color to 

help minimize its appearance. 

  Condition number 3 would be the applicant 

shall record the deed of easement granted to the 

National Park Service. 

  That would be three conditions with my 

motion, and I would invite a second. 

  CHAIRPERSON GRIFFIS:  Is there a second? 
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  COMMISSIONER PARSONS:  I would second  

that, Mr. Chairman, but I would add a thought on 

number three. 

  CHAIRPERSON GRIFFIS:  Good. 

  COMMISSIONER PARSONS:  Since this scenic 

easement has been due to the National Park Service 

since 1988, I wouldn't want to let this opportunity 

pass.  I would like to suggest at the end of that 

sentence "within six months of the date of this 

order."  That is, this deed of easement would finally 

be conveyed. 

  MEMBER ETHERLY:  I would accept that 

language, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

discussion on that? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  We have a motion 

before us.  It has been seconded. 

  MEMBER ETHERLY:  I will just state for the 

purposes of closing the deliberation, Mr. Chair, I 

think we have had extensive discussion in a very 

specific and deliberate way on some critical questions 
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that were raised by the ANC, and while the outcome 

might cause consternation to those fellow residents 

who live with the reality of this tower each and every 

day, I think the outcome is an appropriate one under 

the language of our regulation, and I think the 

elements of the special exception tests in their 

entirety have been met by this applicant. 

  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly. 

  Is there anything else? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Very well.  We have 

a motion before us.  It has been seconded.  I would 

ask for those in favor of the motion to signify by 

saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  Opposed?  

Abstaining? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Mr. Moy. 

  DEPUTY SECRETARY MOY:  The staff would 

record the vote as 5 to 0 to 0 to approve the special 

exception on the motion of Mr. Etherly, seconded by 

Mr. Parsons.  Also in support of the motion is the 
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Chair, Mr. Griffis, and Ms. Miller and Mr. Mann.  Also 

with that approval are the conditions as stated by the 

Board. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 

Let's move on. 

 MOTION FOR MODIFICATION OF APPROVED PLANS 

 AND SIX-MONTH TIME WAIVER, PURSUANT TO 

 SECTION 3129 OF THE ZONING REGULATIONS, 

 TO APPLICATION NO. 17122 OF FREEDOM FORUM, INC. 

  DEPUTY SECRETARY MOY:  The next case for 

decision is a motion for modification of approved 

plans and a six-month time waiver, pursuant to Section 

3129 of the Zoning Regulations, to the former 

Application Number 17122 of Freedom Forum, Inc., 

pursuant to 11 DCMR 3104.1, for a special exception 

from the roof structure requirements under Section 411 

and pursuant to 11 DCMR 3103.2 for a variance from the 

width of court requirements under Subsection 776.1, a 

variance from the arcade requirements under Subsection 

1701.2, a variance from the street wall requirements 

under Subsection 1701.3, to permit the development of 

a mixed-use building including the Newseum, retail, an 

apartment house and offices in the DD/C-4 District at 

premises 555 Pennsylvania Avenue, Northwest, Square 

491, Lots 826 and 831. 
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  On November 16th, 2004, the applicant 

filed a motion to modify approved plans to the 

Application Number 17122 pursuant to Section 3129, and 

this is in your case folders identified as Exhibit 33. 

 The applicant also requested a waiver of the 

six-month time limit pursuant to Section 3129.3. 

  The Board last granted this application on 

March 9th, 2004.  The order was issued on March 16th, 

2004.  So the Board is to act on the request to waive 

the six-month time limit and then to act on the merits 

of the request for a modification of approved plans. 

  That completes the staff briefing, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy. 

  Board members, as Mr. Moy has adequately 

said, we have before us a request to waive our 

regulations and accept -- or waive the time 

requirements and accept this motion for modification. 

 Is there any objection to that on the sitting members 

on this case? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Very well.  Not 

noting any, we will take that as a consensus of the 

Board members sitting on this case that we will waive 
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our timing regulations and move into the motion for 

modification. 

  This was a darn exciting case, actually, 

way back when, and it would be great to go through all 

of it again; however, in the concern of efficiency, 

effectiveness and utilization of our time this 

morning, let's get right to the minor modification 

that is before us. 

  Of course, as Mr. Moy has laid out but I 

want to reiterate, we're talking about the request for 

reducing three penthouse structures to two.  They are 

joining.  We have submitted into the record a 

substantial amount discussing this issue, but also, 

more importantly, I find the plan showing what is to 

be done.  I see no need to go further in this.  I 

think that it is appropriate for approval of the minor 

modification that will actually -- you know -- well, 

one digression. 

  An interesting aspect of this is, of 

course, in our regulations at 411, a single enclosure 

is required.  They came in with three.  It's kind of 

interesting because oftentimes we find, and we have 

seen this in several applications before us, the 

intent of the regulation 411 or the general intent of 

it is to minimize the visual impact of penthouse 
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structures. 

  The intelligence of creating one single 

structure I think can be questioned in specific 

circumstances.  I guess my point is here they are 

coming into closer compliance with the strict reading 

of the regulation, but I think it was an excellent 

design in terms of the three penthouses breaking up 

the massing. 

  Be that as it may, even with this minor 

modification, I don't think it has the major impact of 

any of the relief that was granted, and as stated by 

the applicant coming in, they are coming into closer 

compliance with the strict reading of the regulations. 

 I don't find that it actually becomes any sort of 

concern or detrimental aspect in terms of the 

visibility of the roof structures and obviously it is 

to accommodate a very complex project, which is I  

know looked forward to with great anticipation by many 

in this city. 

  There it is, then.  Anything else?  Others 

speak to it? 

  MEMBER ETHERLY:  I agree, Mr. Chair, and 

would second your motion. 

  CHAIRPERSON GRIFFIS:  Oh, good. 

  MEMBER ETHERLY:  That is if I indeed read 
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a motion in your statement. 

  COMMISSIONER PARSONS:  You couldn't read 

it any other way. 

  CHAIRPERSON GRIFFIS:  There is a consensus 

on that and there is a motion before us -- it has been 

seconded -- for approval of the minor modification as 

stated, and I would ask for all in favor to signify by 

saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Excellent. 

  DEPUTY SECRETARY MOY:  Staff would record 

the vote, Mr. Chair, as 5 to 0 to 0 on the motion of 

the Chair, Mr. Griffis, seconded by Mr. Etherly, also 

in support -- 

  VICE CHAIRPERSON MILLER:  Mr. Moy, I don't 

think Mr. Mann was participating in this. 

  CHAIRPERSON GRIFFIS:  That's correct.  Mr. 

Mann didn't hear this case.  There were four members 

participating. 

  MS. BAILEY:  Mr. Zaidan originally heard 

this case and he is not here today. 

  CHAIRPERSON GRIFFIS:   That's correct. 
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  DEPUTY SECRETARY MOY:  Thank you, Mr. 

Chair.  I stand corrected.  So the vote is 4 to 0 to 

1, with a Board member not present, not voting.  In 

support of the motion, then, is Ms. Miller and Mr. 

Parsons. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Did we get that correct?  Mr. Etherly is in 

there, too? 

  DEPUTY SECRETARY MOY:  Yes.  Mr. Etherly 

supported -- seconded the motion. 

  CHAIRPERSON GRIFFIS:  Good.  I hate to go 

on an adventure without Mr. Etherly with us. 

  Okay.  We have next before us on the 

schedule 575 7th Street; is that correct, Mr. Moy? 

  DEPUTY SECRETARY MOY:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  And then 

the last case for the motion is going to be 17240 -- 

I'm sorry, not the last case -- and then 17237. 

  The Board is going to take just a 

five-minute break at this time. 

  (Recess.)  

  CHAIRPERSON GRIFFIS:  Mr. Moy, when you 

are ready, we can call the next case for decision this 

morning. 

  DEPUTY SECRETARY MOY:  Yes, sir. 
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 MOTION FOR MODIFICATION OF CONDITION NO. 5 

 TO EXTEND THE BUILDING PERMIT ISSUANCE DEADLINE TO 

 JULY 31, 2005, PURSUANT TO SECTION 3129 OF THE 

 ZONING REGULATIONS, OF APPLICATION 

 ORDER NO. 16959-A OF 575 7TH STREET, LLC  

  DEPUTY SECRETARY MOY:  The next case is 

another motion for modification, but this is for 

modification of condition number 5 to extend the 

building permit issuance deadline to July 31, 2005, 

pursuant to Section 3129 of the Zoning Regulations. 

  This is Application Order Number 16959-A 

of 575 7th Street, LLC, pursuant to 11 DCMR 3103.2, 

for a variance from the area requirements for arts and 

entertainment-related uses under Subsection 1704.3(a), 

to allow a contribution to the Shakespeare Theatre in 

lieu of providing arts uses on-site in the DD/C-4 

District at premises 625 through 627 E Street, 

Northwest, 620 and 626 F Street, Northwest, and 501 

through 507 and 511 through 517 7th Street, Northwest. 

 That's in Square 456, Lots 41, 880 and 878. 

  On November 16, 2004, the applicant filed 

a motion to modify condition number 5 of the BZA Order 

16959-A, and that is in your case folders identified 

as Exhibit 46. 

  The applicant is requesting -- well, the 
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staff would also want to add that there is also an 

earlier filing from the applicant which previously 

asked to modify both conditions 3 and 5, and that is 

Exhibit 44. 

  Staff would just finally add for the Board 

that in your case folder, there is a letter dated 

November 8, 2004, from ANC-2C in support, and that is 

identified as Exhibit 45, and there is a letter from 

the Office of Planning dated November 17th, 2004, also 

in support, and that is identified as Exhibit 47. 

  That completes the staff's briefing, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moy. 

  Let me just ask briefly or quickly, Mr. 

Etherly, are you prepared to move forward on this 

minor modification? 

  MEMBER ETHERLY:  Yes, sir, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you. 

  Mr. Parsons? 

  COMMISSIONER PARSONS:  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  COMMISSIONER PARSONS:  I should point out 

that I did not sit on this case previously,  but I 
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have reviewed the record in this matter and I'm 

prepared to move forward. 

  CHAIRPERSON GRIFFIS:  Very well.  Then the 

three of us will deliberate on this.  Let's take it 

right into the substance of it. 

  Of course, as the filing shows, as we have 

-- well, let me step back, actually, a minute.  This 

was also one of our very dynamic and I must say very 

complicated cases, and going into the previous minor 

modification, it was clear that all of it wasn't 

running as perfectly laid out and planned, not to the 

fault of any specific participant in the application 

but to the realities of the building construction, et 

cetera. 

  We are faced with that again in terms of 

the requirement of this condition under minor 

modification review which would indicate that the 

permit for the Shakespeare Theatre must be issued by 

the 31st of December 2004.  Based on the filings, of 

course, it shows that matter the certain circumstances 

that are possibly going to delay that, one being other 

reviews of design bodies and also in terms of the 

actual review going through and the comments and such 

that are required. 

  So putting it all into reality, I think 
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there is a sufficient amount of -- do we need to waive 

the time on this?  Interesting.  Okay.  I think there 

is a sufficient amount to support the minor 

modification. 

  Let me step back a little bit in terms of 

also the time requirement for the six months to bring 

a motion for minor modification.  The representative 

of the applicant actually made the point that timing 

may not be an issue, but if it is, here's the 

justification.  I think we can rely clearly on that  

justification, and I do believe that a waiver of the 

six-month time limit is required based on the fact 

that I think the cleanest way to look at this is we're 

modifying the original order. 

  The original order obviously was more than 

six months ago.  The modification that came before us 

before, which one could make the argument kind of 

keeps the application alive and that sets the timing, 

I think the reality and the cleaner way, actually, is 

to go to the original order that sets the timing. 

  Let me hear if there is any difficulty in 

waiving the six-month time limit, any concern or 

opposition to doing that. 

  MEMBER ETHERLY:  No objection, Mr. Chair. 

Your clarification simply means that once a 
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modification occurs in a case, that doesn't 

necessarily restart the modification clock, if you 

will, for the original application back to zero. 

  CHAIRPERSON GRIFFIS:  Right.  Exactly. 

  MEMBER ETHERLY:  Excellent. 

  CHAIRPERSON GRIFFIS:  Exactly.  And the 

complication to this is I think the basis of the 

waiving of the six-month time limit -- of course, this 

is a phase project.  It also has certain dates and 

thresholds that have to be met along the way.  It's 

fairly clear to me in the filings that we have before 

us that the anticipation as you get closer to those 

milestone dates bring it into reality whether you are 

going to make it or not and there is going to be -- 

the point being it probably would not have been known 

earlier.  Otherwise why not set the date correctly and 

why would we be here on this modification? 

  Okay.  That being said, let's go right 

into -- and let me just say, actually, I think it's 

probably most expeditious if we just do this under a 

motion, and I would move approval of a modification of 

condition number 5 as has been stated by Mr. Moy in 

advertising this application, not to go through it all 

again, but that the modification language would read 

as follows:  If the arts requirements are not 
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satisfied consistent with condition 3 of this order by 

-- and the change here is July 31st, 2005 -- the 

Office of Planning shall -- there was a proposal to 

change the language in that and I would keep it as 

originally stated -- direct the $1.5 million in escrow 

to be paid in the following manner in satisfaction of 

the arts requirements for lots 880, 883 and 41 and 

continued. 

  I also note in that -- well, let me ask 

for a second. 

  MEMBER ETHERLY:  Seconded. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

  I also note the fact that the lot changes 

and the numbers are not corresponding to the original 

application as I recall and in my review.  It is shown 

in parentheses of all the filings that are submitted 

that there was a change in the numbering and that they 

are analogous to the original lot which -- gosh, I 

just had it in front of me, but I don't now.  Right.  

878. 

  Okay.  Anything further, then? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  The motion is before 

us and has been seconded.  I ask for all those in 

favor to signify by saying aye. 
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  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  Opposed? 

  (No response.) 

  DEPUTY SECRETARY MOY:  Staff would record 

the vote as 3 to 0 to 2 to approve the modification.  

Seconded by Mr. Etherly.  Also in support of the 

motion is Mr. Parsons, and we have two Board members 

not participating. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you, Mr. Moye. 

  Let's move ahead. 

 APPLICATION NO. 17240 OF FSP - ARKANSAS, LLC 

  DEPUTY SECRETARY MOY:  The next case is 

Application Number 17240 of FSP - Arkansas, LLC, 

pursuant to 11 DCMR 3104.1, for a special exception to 

use an alley lot as a 30-space parking lot under 

Section 333 and Subsection 2507.6 in the R-4 District 

at premises at the rear of square bounded by 14th 

Street, Northwest, Varnum Street, Northwest, Arkansas 

Avenue, Northwest, 15th Street, Northwest, and Webster 

Street, Northwest.  That's in Square 2699, Lot 64. 

  On November 23rd, 2004, the Board 

completed public testimony on the application and 

scheduled its decision on December 7th, 2004.  The 

Board requested the following post-hearing documents 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 88

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

from the applicant, and the staff can go into the 

specifics of that if the Board desires, and that 

filing from the applicant is identified as Exhibit 31; 

from the ANC to submit proposed conditions, and that 

filing was received from the ANC on December 3rd and 

is identified as Exhibit 33 in your case folders. 

  The ANC furthermore submitted this morning 

their proposed conditions, and that is identified in 

your case folders as Exhibit 34.  That is untimely, so 

the Board will need to address that before considering 

the merits of the application. 

  That completes the staff's briefing, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy. 

  Is there any opposition to accepting the 

late filing in this case? 

  MEMBER ETHERLY:  No objection. 

  VICE CHAIRPERSON MILLER:  No. 

  CHAIRPERSON GRIFFIS:  Very well.  I think 

we can take it as the consensus of the Board to accept 

the filing as Mr. Moy laid out indicated the 

additional conditions from the ANC. 

  Let's move ahead, then, on this and get 

right into the aspect of -- of course, as this was 
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first advertised and as Mr. Moy has somewhat laid out, 

and I don't think we needed him, as indicated, to get 

into a lot of the specifics of all the changes to 

this, it was first advertised as a 30-space parking 

lot.  This is an entirely alley-located lot, has a 

long history of not great community attribute or asset 

as we saw. 

  This is now being proposed to be utilized 

as a surface parking lot.  It was reduced from 30 to 

16 in order to -- well, in order to do several things 

but most importantly to accommodate some open space. 

  I will say a brief piece on this in terms 

of the special exception that was brought before us.  

I think it meets the test to be approved.  Really what 

came into play more than anything else was the history 

of the use, not the proposed use, talking about the 

impact or whether it would have a negative or adverse, 

you know, in terms of the differing aspects of the 

neighboring properties. 

  As this is being proposed, there is no 

history of what the proposed would do, but I think 

we're well aware of how we view what and project out 

what could cause problems. 

  Of course, in terms of the regulations and 

requirements for a surface parking lot, there are 
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specific elements.  The lighting.  Lighting we went 

through and I think it was shown to be adequate and 

also properly placed.  As was shown in the new 

landscape plan also, the four fixtures are set into 

the parking lot.  Of course, it was testified that 

they would not shine directly onto the adjacent 

properties.  Of course, the wheel stops, the painting, 

the ingress and egress are all appropriate. 

  Now we will get to the larger part of this 

field, the part that isn't being utilized as parking 

and what it is.  I know all of us recall the aspect of 

the screening of the parking and also then how to 

animate or landscape the larger open space. 

  Let me say, this is better than what we 

first had or better than the final submission on this. 

 Obviously there are some trees planted back.  I can 

say that one of the submissions that actually had a 

more real park-like setting in terms of the tables and 

areas that could be utilized I found to be quite 

intriguing and a very positive change for a place that 

was more of a dumping ground for abandoned vehicles, 

and I can't imagine that the adjacent neighbors, 

residents, wouldn't want some sort of amenity like 

that. 

  Of course, there was testimony and 
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evidence in that they just wanted it closed in, 

several of those that came to testify, closed down, 

sealed up, not used by anyone, but that will go into 

the aspects of the conditions, I think, as we start 

walking through this.  So let me open it up to others 

for any comments. 

  Mr. Mann. 

  MEMBER MANN:  I agree with what you said, 

and I think it's also a shame that they are not 

seizing this opportunity to use this land as more of a 

community asset and park space, but I guess that's 

beyond our jurisdiction. 

  Nonetheless, when we get to the issue of 

conditions, I think that it might be necessary to 

discuss some of the specificity of the conditions that 

they propose for the use of that open space, and while 

it would have been, in our eyes, maybe more preferable 

if it had been used as kind of a picnic space or play 

space or whatever, like I said, I guess there's 

nothing that we can do about that. 

  As far as the landscaping of the parking 

lot itself, I think it meets the requirements that we 

requested of them. 

  CHAIRPERSON GRIFFIS:  Good. 

  Others? 
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  VICE CHAIRPERSON MILLER:  I just want to 

make a comment with respect to the basic application 

in that there was an issue that we were exploring as 

to whether or not this was properly before us as a 

parking lot as opposed to accessory parking, and 

applicant did reach that question and explained that 

it's not accessory because it's not accessory to the 

building.  The spaces will be sold to people who do 

not live in the building as well as the residents of 

the building. 

  I also want to say that Office of Planning 

did a thorough analysis of whether or not this did 

meet the special exception test for a parking lot on 

an alley and concluded that it did, and I would concur 

with their assessment. 

  CHAIRPERSON GRIFFIS:  Okay.  Good. 

  As you recall, there was a lot of 

conversation about the word "temporary" and how is it 

temporary, and that obviously goes into the 

definitions of parking lots and how they are used and 

whether accessory, permitted and et cetera, and I 

found the filing actually by applicant's 

representative to be persuasive, and I would state 

that, you know, 199.1, as they have listed, lot 

parking, parking space, both reference temporary use. 
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 This is from the filing, Exhibit Number 31, page 2. 

  Here is where it really becomes -- this is 

the most clear distinction that I have seen presented 

before the Board:  The term "temporary" does not 

distinguish the two types of parking but is likely to 

draw a distinction between parking and storage of 

motor vehicles.  And I think that actually is an 

excellent and persuasive definition, and therefore 

Section 33 allows for the construction of the parking 

lot on the alley lot. 

  Yes, Mr. Parsons. 

  COMMISSIONER PARSONS:  Mr. Chairman, I 

call your attention to the revised site plan, which 

has some trees on it and there are ten new trees 

identified on this, and I don't want any confusion 

here in the record. 

  You may note, in the middle of the 

diagram, it says, "1 1/2-inch diameter shade tree 

typical," and then the arrow points to nowhere.  So I 

just -- I don't know whether to put it in the order or 

what, but I notice these other ten objects on the page 

which are trees are not reflected anywhere, and I want 

to make sure there are trees planted here.  I am sure 

they will, but one could point to the diagram and say: 

Well, that didn't mean what it meant. 
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  CHAIRPERSON GRIFFIS:  Indeed.  It's a good 

point. 

  COMMISSIONER PARSONS:  While we are 

thinking about that, I really have trouble with this 

whole concept of this Board saying you can't garden, 

occupy, or use this in any way, and we will be back in 

two years to let you know with another case as to 

whether we think you can relieve this.  I think "The 

green space will remain open and well maintained" is 

as far as we should go. 

  CHAIRPERSON GRIFFIS:  Good point.  I 

think, as I read first your issue of the 1 1/2 -- oh, 

that's interesting.  There are two points you're 

bringing up there.  One and a-half inch diameter shade 

tree is probably a little bit problematic for you, and 

also the point that -- 

  COMMISSIONER PARSONS:  Not its size.  In 

circumstances like this, we're not sure of the level 

of maintenance.  Planting larger trees, often they are 

in more shock than the smaller trees. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  So smaller trees 

would be okay here.  It's just making sure that there 

is some quantification of that. 

  CHAIRPERSON GRIFFIS:  I see. 
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  COMMISSIONER PARSONS:  Maybe adding to 

their proposed condition number 1, which says, "The 

applicant will develop the property in accordance with 

site plan exhibit blank subject to these additional 

conditions," we could say that "Ten shade trees, 1-1/2 

inches in diameter, shall be planted as shown on the 

plan."  

  CHAIRPERSON GRIFFIS:  Good.  "Planted and 

maintained"? 

  COMMISSIONER PARSONS:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  How about if 

we just put, "The ten trees as shown on the site plan 

will be planted and maintained," something of that 

nature. 

  COMMISSIONER PARSONS:  Fine. 

  CHAIRPERSON GRIFFIS:  Okay.  I think 

that's appropriate, and then that will actually take 

care of the graphic of the arrow pointing to nowhere, 

which obviously just shifted a little bit, or it's my 

assumption that it did.  Okay. 

  Anything else of deliberation on this? 

  VICE CHAIRPERSON MILLER:  You want to 

discuss the conditions in full now? 

  CHAIRPERSON GRIFFIS:  Sure. 

  VICE CHAIRPERSON MILLER:  Okay.  All 
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right.  Well, we have done number 1. 

  CHAIRPERSON GRIFFIS:  That's true. 

  VICE CHAIRPERSON MILLER:  "No more than 16 

parking spaces shall be constructed upon the 

property."  I think that's what is being sought here. 

  CHAIRPERSON GRIFFIS:  That's number 2. 

  VICE CHAIRPERSON MILLER:  That's number 2. 

 I don't -- 

  CHAIRPERSON GRIFFIS:  Which ones do you 

have problems with that you want to discuss?  How 

about number 3? 

  VICE CHAIRPERSON MILLER:  I would agree 

with Mr. Parsons that number 3 should end with "The 

green space will remain open and well maintained."  

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Any other deliberation on that?  Questions?  That 

would remove a substantial portion of that condition, 

"The green space will not be occupied by any person, 

nor will the green space contain any barbecues, 

gardens, picnic tables and . . ." all the way down. 

  I think the issue there is -- that will be 

hard to write on the transcript, won't it? 

  (Laughter.)  

  CHAIRPERSON GRIFFIS:  The issue there I 

think goes to, and I think we really explored this in 
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the hearing, but also the aspects of all our 

conditions first of all need to be clear, 

understandable, measurable, and enforceable, and the 

whole point of a condition is that it's going to 

mitigate or ensure the lessening of a burdensome 

aspect or an undue effect. 

  Here, to me, we're going on a past history 

of that space and its basic unkept environment.  No 

one controlled that space, and so it was uncontrolled. 

 It was a bad -- you know, there was huge evidence of 

illegal and illicit behavior, the dumping of cars and 

such.  With this iteration under the special 

exception, it's our understanding there is an 

association that will own this and therefore will be 

responsible for its maintenance and the implementation 

of all the conditions and, of course, any sort of 

other requirements by the city. 

  I think that that should be left a little 

bit flexible for those, one, in ownership, but also 

for those surrounding the area if it was to come to be 

able to be utilized, and directly saying I don't see 

anything that was evidence or factual in this case 

that shows how we should bar barbecues or gardens or 

picnic tables because there was such an adverse impact 

in the community.  If no one wants that, then don't 
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have them there, but I think it steps a little bit 

beyond our jurisdiction to look to condition something 

like that, not to mention to look to try to enforce 

the green space not being occupied by any person.  I'm 

not sure how they would get around cutting the grass. 

  But that being said, I think the change 

has ensured the fact that cars won't be pulling onto 

that or abandoned and that the use of that will be 

regulated by the new owners.  The association 

hopefully will take under great advisement those that 

surround the area that might actually find some 

benefit to having a small sitting space for whatever 

they need to do, which goes to the other point that 

Mr. Parsons brought up or I believe touched upon, the 

two years.  Is there discussion on the timing of this 

special exception? 

  Let me just state for the record, too, 

that this is -- you know, parking lot special 

exceptions and timings have never caused me difficulty 

in understanding.  This one does for the mere fact 

that this is going to be an ownership situation.  I'm 

not sure legally how that would all get encumbered as 

we went through and several years down. 

  That being said, it's not our 

responsibility.  We look at this holistically and 
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there will be one association owner or however they do 

the iteration of it.  My hope, of course -- I would 

hate to see 16 special exception applications for each 

of the parking spaces that came in, but rather we'd 

look for the entire parking lot.  That is my 

anticipation of how it would be packaged, that it 

would be the lot itself or the parcel or however it's 

iterated under the condo association or whatever the 

ownership opportunity is. 

  So with that, timing, two years.  Are 

there other suggestions?  There was some concern by 

the community of how this was going to be maintained 

and utilized.  Comments? 

  VICE CHAIRPERSON MILLER:  I would just 

debate between two years and three years because 

sometimes we say that it takes a while for this even 

to be built and get off the ground to see how it's 

working.  So I don't know whether two years is too 

short or not. 

  CHAIRPERSON GRIFFIS:  Okay. 

  VICE CHAIRPERSON MILLER:  I wouldn't go 

longer than three, though. 

  CHAIRPERSON GRIFFIS:  No longer than 

three.  One option. 

  Mr. Mann, did you have a comment? 
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  MEMBER MANN:  Something that I'm unclear 

about is what happens in two or three years.  What is 

it that we're reviewing? 

  CHAIRPERSON GRIFFIS:  They have to bring a 

whole new special exception application.  I mean, it's 

a full-blown hearing.  We would be reviewing all the 

aspects under the 2507.6. 

  MEMBER MANN:  So whether or not the 

parking lot is even allowable. 

  CHAIRPERSON GRIFFIS:  That's true.  When 

the special exception expires, it could very well go 

away unless -- you know, obviously, as we well know, 

the facts of each case would have to be changed, there 

would have to be circumstances that were different, 

and that would impact the review of the special 

exception. 

  MEMBER MANN:  So there's less to the use 

of the adjoining green space and it's directly 

applicable to its appropriateness as a parking lot. 

  COMMISSIONER PARSONS:  Mr. Chair? 

  CHAIRPERSON GRIFFIS:  Yes? 

  I think that's correct, Mr. Mann, if I'm 

understanding you. 

  COMMISSIONER PARSONS:  As I recall, they 

are going to sell these. 
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  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER PARSONS:  They are going to 

subdivide this in some fashion to sell it.  How do you 

sell a piece of real estate like this with a 

three-year time limit on it? 

  CHAIRPERSON GRIFFIS:  I don't know. 

  COMMISSIONER PARSONS:  I don't either, and 

I don't see the reason for a time limit myself. 

  MEMBER MANN:  I agree under those 

conditions because when it's for sale, I mean, then 

you would have to write that into the -- as a 

condition of sale? 

  CHAIRPERSON GRIFFIS:  This is being 

proposed as -- weren't they going to sell these in a 

condominium association? 

  COMMISSIONER PARSONS:  No, to anybody who 

wanted to buy them in the neighborhood as well. 

  CHAIRPERSON GRIFFIS:  Right. 

  Am I mistaken in that?  I thought that's 

the way that they were going to do it, and there was 

an association that would be responsible for the 

general upkeep and overall. 

  COMMISSIONER PARSONS:  Right. 

  CHAIRPERSON GRIFFIS:  So how would they do 

it in terms of time limit?  That I don't necessarily 
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know. 

  COMMISSIONER PARSONS:  The only reason 

people are suggesting a time limit is if they decide 

that they want to put picnic tables in, and they are 

going to come back to us for that. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  So I think we're 

setting that aside, so there is no reason to come 

back. 

  MEMBER ETHERLY:  Right. 

  CHAIRPERSON GRIFFIS:  Or to allay the 

concerns of the community that it doesn't go back to 

the situation it was previously. 

  MEMBER ETHERLY:  But doesn't that become a 

problem of the parking lot condo owner's association? 

  COMMISSIONER PARSONS:  I think so, yes. 

  CHAIRPERSON GRIFFIS:  I suppose, if you 

think that the conditions actually force them to keep 

that clean and maintained and well landscaped.  Okay. 

  Others? 

  VICE CHAIRPERSON MILLER:  My impression is 

that it would come back to us to look at the standards 

that we look at with respect to parking lots, not 

necessarily to see whether it can continue, but to see 

whether there have been adverse consequences that need 
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to be mitigated. 

  CHAIRPERSON GRIFFIS:  Right.  Based on the 

fact that we haven't seen this in operation, could 

there be something that conceivably wasn't looked at 

that should be complied with under the sections and  

could have been a condition of the special exception. 

 How much could go wrong? 

  COMMISSIONER PARSONS:  I don't know.  I 

mean, bollards nine feet on center with a quarter of 

an inch chain?  Maybe it could be driven through.  But 

I sense there is going to be a sense of ownership and 

policing, if you will, of this newfound space in the 

community and they are going to take care of it 

themselves without our help. 

  CHAIRPERSON GRIFFIS:  Right.  I think this 

is an important point.  I think we ought to look at 

the -- I don't think at this point I'm persuaded to go 

to any sort of a time limit on this. 

  It goes to this:  First of all, what are 

we trying to mitigate?  A lot of the aspects of it 

were illegal aspects of it: dumping and abandoning 

cars, illegal and illicit -- there was evidence of 

drug activity and dealing.  None of those are directly 

zoning issues and can be enforceable, zoning or not 

zoning, whether this is, you know, a free and clear 
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field or a parking lot. 

  I think the fact of the matter and the 

evidence that we have is that this will be under 

ownership and will be under a controlled entity which 

would be able to be, one, responsible, and two, 

concerned enough to be responsible in maintaining it. 

 I think our conditions set very strongly the 

intentions of what should happen in terms of the 

compliance with the regulations but also in  

understanding and listening to the community's concern 

and trying to facilitate also some of their comments. 

  We should also note that there was some 

concern, but there was also great support of an open 

parking area that could be utilized and actually be 

animated, and I think the whole Board is in consensus 

on this, that it is not the correct position of the 

Board to be so limiting, especially with the aspect 

that areas change and people often come and go and you 

want to utilize things differently and we can't always 

anticipate how that is going to be. 

  Okay.  If there is nothing further, then, 

 I think -- yes, Mr. Mann. 

  MEMBER MANN:  Question number 1 was did 

we, on condition number 1, did we add in some words 

that it is going to be developed and maintained? 
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  CHAIRPERSON GRIFFIS:  Yes. 

  MEMBER MANN:  Okay. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MEMBER MANN:  I don't understand the 

maintenance part.  Does that mean that if -- if it's 

going to be maintained in accordance with the site 

plan, does that mean that if they want to change the 

number of trees or do different sorts of garden design 

or whatever, that they have to come back to this 

Board? 

  CHAIRPERSON GRIFFIS:  Right.  I think 

that's an interesting point to put in, and I think 

what we have done and should continue to do in terms 

of our wording is that we would put "at minimum 

planted according to the site plan and all plantings 

and landscape and materials -- you know, the bollards 

and all that stuff -- will be maintained in good 

condition."  

  So yes, clearly I think what you're saying 

is we don't want to tie them to not having the 

flexibility of planting additional trees if that's 

what needs to happen. 

  MEMBER MANN:  Okay.  Then the other minor 

point that I would raise is the necessity of having a 

condition that says bollards will be installed and 
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maintained around the green space when, in fact, that 

is already reflected on the site plan that we have 

made a condition in condition number 1. 

  CHAIRPERSON GRIFFIS:  Yes.  But I don't 

think it's bad to reiterate that, especially because 

it was such a large concern of having vehicles be able 

to drive onto that. 

  COMMISSIONER PARSONS:  Plus I think if 

there is anything that's vulnerable here, it's those 

bollards -- 

  CHAIRPERSON GRIFFIS:  That's right. 

  COMMISSIONER PARSONS:  -- to be hit and 

knocked over and so forth.  So I think we ought to 

emphasize that. 

  CHAIRPERSON GRIFFIS:  Does that answer 

your question? 

  MEMBER MANN:  Yes.  And I think the larger 

question that I had was perhaps already answered.  If 

they want to in the future decide, rather than 

bollards, they want a plinth wall, for example, then 

it would be -- I guess they have to come back and ask 

for a change. 

  CHAIRPERSON GRIFFIS:  Unless we had the 

words "bollards or similar restraint," whatever we 

want to put it in, "will be installed and maintained 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 107

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

around the garden space to prevent vehicles from 

trespass"? 

  VICE CHAIRPERSON MILLER:  I have a 

question on that condition also. 

  CHAIRPERSON GRIFFIS:  Okay. 

  VICE CHAIRPERSON MILLER:  Because right 

below it, when we had asked them to provide a 

rationale, they say that a chain system fence will 

also be installed, if you see that provision:  "A 

bollard and chain system will be installed to prevent 

car or trash dumping within the lot, a problem within 

the alleyway and lot for the past several years."  So 

I'm wondering if that's not the condition we should 

use, or should we use the condition as written:  

"Bollards will be installed and maintained around the 

green spaces to prevent vehicles from trespass"? 

  CHAIRPERSON GRIFFIS:  All right. 

  VICE CHAIRPERSON MILLER:  Well, which one 

is it?  I mean, in a way, they're proposing just to 

say bollards -- well, I guess we can just go with 

that.  But when they're explaining it, they're saying 

that a chain system fence will also be installed. 

  CHAIRPERSON GRIFFIS:  That's what is 

showing, a bollard and chain system fence, right?  Is 

that what you're seeing on the plan? 
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  VICE CHAIRPERSON MILLER:  I'm just looking 

at the words right now, and one says bollards and one 

says chain system as well, and if the chain system -- 

  CHAIRPERSON GRIFFIS:  I see. 

  VICE CHAIRPERSON MILLER:  -- fence 

actually reflects better what's -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  VICE CHAIRPERSON MILLER:  I'm just saying 

I want to consciously decide what we mean and which 

one we're going to use, and I'm just going to ask -- I 

guess I would throw out to my colleagues, should we 

include the chain system fence or would we rather not 

get into that if they didn't ask for it as the 

condition per se?  But you're saying it's on the plan. 

  CHAIRPERSON GRIFFIS:  Well, it is on the 

plan.  I think the intent is to prevent vehicles from 

trespass, and that's in the condition.  If we put in 

"bollards as shown or similar restraint," "similar 

design," it seems to me clear that's two issues; one 

is restraining the cars -- but we didn't like the 

chain-link fence -- no one does -- so we want to have 

it similar.  I think we can get that done in the final 

language. 

  VICE CHAIRPERSON MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  I don't hear any 
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disagreement with the intent of that condition; is 

that correct? 

  VICE CHAIRPERSON MILLER:  Actually, I 

think our intent probably is to make it a little bit 

broad and give them some flexibility -- 

  CHAIRPERSON GRIFFIS:  But the intent of 

the condition is to prevent vehicles from trespass and 

dumping trash and all that. 

  VICE CHAIRPERSON MILLER:  Right. 

  CHAIRPERSON GRIFFIS:  That's the intent of 

the condition.  Okay. 

  VICE CHAIRPERSON MILLER:  I have one other 

comment. 

  CHAIRPERSON GRIFFIS:  Good. 

  VICE CHAIRPERSON MILLER:  And that is that 

these proposed conditions that were presented for our 

consideration were based on what was presented to us 

at the hearing as a binding agreement with the 

community, and it was represented that this was made 

in the hallway with a few individuals.  So I don't 

perceive this in any way to be certainly binding upon 

this Board, but the parties are certainly free to 

abide by their own personal agreements to whatever 

extent it does reflect the community. 

  CHAIRPERSON GRIFFIS:  Good.  And I think 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 110

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

we substantially addressed that when it was presented 

to us, that it is important that those agreements are 

done, and that is, in fact, the outgrowth of why we 

asked them to give proposed conditions and give 

rationales for those proposed conditions, because 

obviously exactly what we're doing now is we need to 

go to two things, one, straight into the regulations 

and the zoning -- obviously only condition those 

aspects that relate to the zoning regulations -- and 

secondly go to aspects that we think are an outgrowth 

of the application as something that we could actually 

condition in a measurable and enforceable level. 

  Okay.  Anything else?  I think it's 

appropriate to continue any deliberation that we might 

have under a motion.  I would move approval of 

Application 17240 for the Arkansas, LLC, which is the 

special exception to use the alley lot for 16 spaces, 

parking spaces, under Section 333 and 2507.6 in the 

R-4, and this is at the alley bounded by 14th Street 

and Varnum, Arkansas Ave., 15th, and Webster Street,  

Northwest, Lot 64, Square 2699. 

  It would be with conditions as proposed.  

Applicant will develop the property in accordance 

with, as we have stated, that no more than 16 spaces 

would be constructed and that a bollards or similar 
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design and restraint system will be installed and 

maintained around the green space to prevent vehicles 

from trespass.  This would be for -- we actually 

didn't have a time limit on this. 

  Is there a second? 

  MEMBER ETHERLY:  Second, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly. 

  Any further questions?  Deliberations? 

Discussions? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Very well. 

  VICE CHAIRPERSON MILLER:  Wait. 

  CHAIRPERSON GRIFFIS:  Yes. 

  VICE CHAIRPERSON MILLER:  I just want to 

note for the record that we did get a letter from the 

ANC, but they did not have a quorum, so we don't need 

to give it great weight even though we considered it. 

  (Pause.)  

  CHAIRPERSON GRIFFIS:  It is an interesting 

issue that you bring up, and we did have a filing that 

was given to the Board this morning which actually 

clarifies the ANC, and actually I was under the 

assumption that we're all kind of looking at that 

also, and I know we have all seen it.  The conditions 
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that they proposed were actually based on the same 

proposed by the applicant, but they have different 

wording and also a couple of different aspects to it. 

 We have actually deliberated and discussed all those 

points, and so I think that obviously we can take that 

in. 

  VICE CHAIRPERSON MILLER:  Okay.  I just 

want to, yes, correct, then, for the record that they 

did submit a letter today reflecting a meeting with a 

quorum.  I didn't realize that.  But in any event, we 

were discussing the conditions that represented -- 

okay, now I really feel like I'm really being 

redundant, but we were discussing the conditions that 

were approved by the ANC and I hadn't realized that 

because the letter came in just this morning. 

  CHAIRPERSON GRIFFIS:  Good. 

  VICE CHAIRPERSON MILLER:  But they are the 

same conditions. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  VICE CHAIRPERSON MILLER:  And we did give 

them great weight. 

  CHAIRPERSON GRIFFIS:  Not only that, we 

waived it and accepted it into the record. 

  That being said, we have a motion before 

us.  It has been seconded and conditioned.  If there 
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is no further deliberation on this question, then I 

would ask for all those in favor to signify by saying 

aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  Opposed?  

Abstaining? 

  (No response.)  

  CHAIRPERSON GRIFFIS:  Very well.  Mr. Moy. 

  DEPUTY SECRETARY MOY:  Staff would record 

the vote as 5 to 0 to 0 on the motion to approve the 

application with conditions on the motion of the 

Chair, Mr. Griffis, seconded by Mr. Etherly.  Also in 

support of the motion:  Ms. Miller, Mr. Mann and Mr. 

Parsons. 

  For the staff's clarification, Mr. 

Chairman, on the conditions, since there is no time 

limit, then we're only looking at four conditions, 

correct?  Originally there were five.  I just want to 

double check. 

  CHAIRPERSON GRIFFIS:  I think so. 

  DEPUTY SECRETARY MOY:  Summary order, sir? 

  CHAIRPERSON GRIFFIS:  I see no reason not 

to waive our regulations and issue a summary order 

with the condition that, of course, the Board will 

review the summary order and make sure that the exact 
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wording and intent is reflected in those conditions. 

  Very well.  What is next, Mr. Moy? 

 APPLICATION NO. 17237 OF 

 CONREST ASSOCIATES LP ON BEHALF OF 

 THE LELAND STANFORD JUNIOR UNIVERSITY 

  DEPUTY SECRETARY MOY:  The next and last 

case for decision in the morning, Mr. Chair, is 

Application Number 17237 of Conrest Associates, LP, on 

behalf of the Leland Stanford Junior University 

pursuant to 11 DCMR 3104.1 for a special exception 

under Sections 1302 and 1304 from the requirement that 

50 percent of the gross floor area of the ground level 

of a building within a Neighborhood Commercial Overlay 

District be dedicated to a specified retail and 

service uses, and pursuant to 11 DCMR 3103.2 for a 

variance from the residential recreation space 

requirements under Section 776, and a variance from 

the requirement that a nonconforming structure conform 

to the percentage of lot occupancy under Section 772 

if an addition is made to the structure under 

Subsection 2001.3. 

  This is to allow the construction of a 

three-story addition and passageway connection between 

academic buildings in the WP/C-2-B District at 

premises 2655 Connecticut Avenue, Northwest.  That's 
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in Square 2204, Lot 834. 

  On November 23, 2004, the Board completed 

public testimony on the application and scheduled its 

decision on December 7th, 2004.  The Board requested 

the following post-hearing documents from the 

applicant, which staff will not go into unless -- all 

right.  That's in the case file as Exhibit 35.  From 

the ANC, proposed conditions and a letter of 

authorization, and that is in your case folders 

identified as Exhibit 37 and 33 respectively. 

  Finally staff also notes a minor note, 

that the applicant filed an amendment to their earlier 

submission requesting a name change to their earlier 

submission, and that is identified as Exhibit 36. 

  That completes the staff's briefing, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moy. 

  Of course, I didn't hear this case and 

won't be deliberating on it, so I will turn it over to 

the Board for their expeditious deliberation. 

  Ms. Miller. 

  VICE CHAIRPERSON MILLER:  I found this a 

very interesting case.  It's one in which the property 

is located in the Woodley Park Commercial Neighborhood 
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Overlay District, and the building previously was a 

restaurant, which is allowed as a matter of right in 

that zone; however, there are actually more 

restaurants that are probably allowed in that they 

exceed the linear footage that's required for 

restaurants, and it's limited to 25 percent. 

  In any event, there seemed to be a lot of 

interaction with the community and an evolution of 

what this place was going to be to try to comply as 

best as possible, at least with the spirit of the 

overlay.  It is located in a historic district and the 

project did receive HPRB conceptual approval.  It is 

in ANC-3C, and ANC-3C voted at its October 2004 public 

meeting to recommend approval of the application with 

conditions. 

  Subsequent to the hearing, it seemed like 

there should be a revision of those conditions, and we 

did indicate that we would give great weight to the 

ANC's position on new conditions that they might work 

out with the applicant even if there was no additional 

ANC-3C meeting. 

  At the hearing, we went pretty quickly 

over the variances.  The Board didn't seem to have a 

problem with them, but I think we really need to 

address how they made the case for all the variances. 
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  In essence, the test for variances, they 

had to show that the property was unique and had 

exceptional circumstances and that the applicant would 

encounter practical difficulty in complying with the 

regulations if strictly applied and that the requested 

variances would not result in substantial detriment to 

the public good or the zone plan. 

  I think we can do them variance by 

variance.  The first variance was a variance from the 

requirement that a nonconforming structure conform to 

the percentage of a lot occupancy at 772 if an 

addition is made to the structure under Subsection 

2001.3. 

  There is a building there right now.  It's 

that historic building that is being used as a 

restaurant.  It's unique because it's a historic 

property and it's built to 100 percent of the lot 

occupancy; therefore it's not going to be torn down 

since it's historic.  It is impossible to comply, 

then, with the 80 percent lot occupancy that's 

required in this zone.  There is no detriment to 

adding this.  It will not extend the nonconformance of 

the existing building. 

  I don't know if my colleagues have any 

other comments on this variance.  That's basically as 
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I see it. 

  The second -- did you? 

  COMMISSIONER PARSONS:  No.  I agree. 

  VICE CHAIRPERSON MILLER:  Okay. 

  The second variance was from the 

residential recreation space requirements under 

Section 776.  They are required to have 15 percent of 

the gross floor area of the building in the zone that 

they are in, which is the C-2-B District, to be 

devoted to residential recreation space.  773.8 

requires that 50 percent of that be outdoors.  

Applicant has proposed 7.8 percent of gross floor area 

be devoted to the residential recreation requirement 

and that 25.5 percent of that would be outdoors. 

  I think that, again, on the uniqueness 

test, they have represented that the property is deep 

and narrow with respect to the shape of the lot.  The 

shape of the lot in combination with egress and core 

functions required by the building code leave limited 

space for interior recreation space, so the recreation 

space -- a lot of it is on the roof, and they are 

limited on the roof because in order to increase the 

space, they would have to add a second means of 

egress, which is required by the building code.  They 

can't add a stairway on the side because they are next 
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to a building, and they can't add a stairway on the 

back because that would be on public space.  So that's 

their practical difficulty. 

  Again, I don't see any public detriment.  

There is space available in the building next door 

which they own, which is Stanford University, to which 

it's going to be connected, that is available for 

recreation space, and then, of course, there is also a 

proposed closed court on the front portion of the 

second floor of the property which applicant has said 

will be made available to residents for recreation 

use, residents of the property for recreation use, but 

it's not counted in the recreation space requirement. 

 Also there is nearby recreation:  Rock Creek Park and 

National Zoo.  So I think they meet the variance test 

with respect to that variance.  If anybody -- okay. 

  The third variance is from the minimum 

width and minimum area requirements of the closed 

court of a building devoted to residential uses under 

Section 776 of the zoning regulations. 

  776.3 requires width of the court to be 

not less than 15 feet.  The proposed court is ten 

feet.  And the required area is to be not less than 

350 square feet, but their proposed area is 230 square 

feet.  So the variance they are seeking is five feet 
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in width and 117 square feet area. 

  With respect to the first prong of the 

test, uniqueness, exceptional circumstances, I think 

that the design here was a response to HPRB.  They had 

to -- they set back the building in response, and 

therefore that created the court.  The practical 

difficulty is otherwise they couldn't have addressed 

HPRB concerns.  There is no detriment to the public 

that has been made apparent.  To the contrary.  The 

setback preserves the character of the building's 

facade. 

  I think that is why we had not much 

concern with the variances at the hearing.  Office of 

Planning supports the variances.  Does anybody have 

any comments on the variances? 

  (No response.) 

  VICE CHAIRPERSON MILLER:  Okay.  So then 

that brings us to the special exception test, which 

was the focus of the hearing. 

  Let me just set forth the standard.  

Pursuant to 11 DCMR 3104.1 for a special exception 

under Sections 1302 and 1304 from the requirements 

that 50 percent of the gross floor area of the ground 

level of a building within a neighborhood commercial 

overlay district be dedicated to a specialized retail 
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and service uses, there is currently a restaurant 

here, and what the applicant has proposed to do is 

replace that with an art gallery. 

  When they first came in, or when their 

application first came in and when they first came to 

the hearing, they had presented this as art display, 

and certainly neither of those fall within the 

designated uses of 1302.2, which is what this is 

about.  Because the use does not fall within that 

provision, we need to give them a special exception if 

we find that it meets the test. 

  There was a lot of concern, I think, that 

the display really did not meet the spirit of the 

overlay, and Office of Planning felt that way, and for 

that reason opposed the special exception in its 

report.  However, when we discussed this at the 

hearing, the nature of the use seemed to change from 

display to a gallery in which the art would be sold 

and therefore it would be retail, and then this has 

been further fleshed out in pleadings submitted after 

the hearing. 

  Basically, the proposal is for the 

applicant to use 25 percent of the ground floor as an 

art gallery, and the gallery will exhibit and sell art 

from both Stanford's California campus and Washington 
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sources as well as items consistent with its mission, 

such as small gifts. 

  I think we need to look at the regulations 

and make sure that this meets the test in our view, 

and 1304.1 -- well, let's see.  1302.2 is the 

designated uses for purposes of this section.  Okay.  

It's not in there.  But 1304.1 provides that the Board 

can grant an exception to the provision provided it 

meets the requirements set forth therein. 

  Okay.  1304.1(a) says:  Exceptions from 

the requirements of this chapter shall be permitted 

only if a special exception is approved by the Board 

of Zoning Adjustment at the public hearing in 

accordance with 3104 and subject to the following 

requirements.  So I think we need to go through those 

and make sure that it meets it. 

  The first one is (A) -- the relevant part 

-- (A)  Use will substantially advance the purpose of 

the overlay and will not adversely affect neighboring 

property nor be detrimental to the health, safety, 

convenience, or general welfare of persons residing or 

working in the vicinity. 

  Okay.  So then we have to look at what is 

the purpose of the overlay, and that is set forth in a 

couple of places in these provisions.  1300.1 is the 
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preamble, and it says that the neighborhood commercial 

overlay is established to preserve and enhance 

neighborhood shopping areas by providing the scale of 

development and range of uses that are appropriate for 

neighborhood shopping and services.  So that is one. 

  Then I noticed that 1300.3(a) and (b) 

addresses as well -- 

  (Pause.)  

  VICE CHAIRPERSON MILLER:  All right.  

Well, (b) talks about encouraging the retention and 

establishment of a variety of retail, entertainment, 

and personal service establishments.  I think that 

basically that was our concern with the art display, 

that it really did not go to retail or service.  If it 

was entertainment at all, it was very, very passive.  

So the application evolved to be more retail-oriented 

and I would say that it meets the spirit of the 

overlay in the fashion that it appears to us now. 

  Do you all have a comment? 

  MEMBER MANN:  Only that I agree.  I think 

that they certainly worked very hard to comply with 

the spirit of the overlay. 

  VICE CHAIRPERSON MILLER:  Okay.  So I 

think that it has met -- I think in this case it met 

(a), the first test, that it meets the purpose and the 
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spirit of the overlay. 

  Then we get to (b), the second test, which 

deals with exceptional circumstances, and I think they 

made a good case again at the hearing which wasn't 

apparent in the initial pleadings that the space isn't 

conducive to other retail once it has been 

reconfigured for the purposes of the university, and 

we explored, you know, well, why can't a book store go 

in and why can't other things go in, and there really 

is not enough space based on their presentation, and 

the fact that an art gallery is using the walls more 

than the floor space and that there can be egress and 

ingress that doesn't interfere with that type of 

retail to me reached the test of exceptional 

circumstances. 

  MEMBER MANN:  I think they actually made a 

good case that it is not appropriate for retail use 

whether or not the university moves in there. 

  VICE CHAIRPERSON MILLER:  Well, it's 

because of the way they are reconfiguring it, too. 

  MEMBER MANN:  That only compounds the 

difficulty of adding retail, but -- 

  VICE CHAIRPERSON MILLER:  Right. 

  MEMBER MANN:  -- whether or not they use 

it, it's no longer appropriate for modern retail uses 
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that have a high probability of success. 

  VICE CHAIRPERSON MILLER:  Right.  Except 

if they just left it alone and just the way the 

restaurant is now, it could probably be used for 

retail. 

  MEMBER MANN:  Probably could, but -- 

  VICE CHAIRPERSON MILLER:  But I think it's 

really because they have changed it to accommodate the 

residents. 

  MEMBER MANN:  Right.  I think their 

testimony really went to the success and viability of 

retail, and I think that they adequately testified to 

that. 

  VICE CHAIRPERSON MILLER:  I don't think 

there is really an issue with (c), which is vehicular 

access and egress being located inside so as to 

minimize conflict with principle pedestrian-ways, et 

cetera.  I don't think that's even an issue in this 

case. 

  Then fourth is the Board may impose 

requirements pertaining to design, appearance, signs, 

size, landscaping and other such requirements as it 

deems necessary to protect neighboring property and to 

achieve the purposes of the neighborhood commercial 

overlay district and the particular overlay district. 
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  Applicant has been really good, so far as 

I can tell, with working with the community, and after 

our hearing, the applicant went back to the community 

and they came forward with proposed conditions that 

they both agreed to.  So I think at this point, maybe 

we could take a look at those conditions unless 

anybody has anything else to say about their meeting 

the test. 

  (No response.)  

  VICE CHAIRPERSON MILLER:  Okay.  So the 

proposed conditions that I am looking at are attached 

to Exhibit 35, which was a post-hearing submission by 

the applicant.  I think that the standard that we use 

to evaluate these were set forth in (d), whether they 

are necessary to achieve the purpose of the overlay 

district, and also whether they might be for the 

purpose of mitigating any adverse impact.  Okay.  So I 

think we ought to just go through them one by one and 

decide if we want to adopt them or not. 

  I think they also were very good about 

providing a rationale that we asked so they could help 

us understand why these were being put forth. 

  Okay.  The first one says that the 

applicant continue and enforce its policy of 

precluding its students from having cars during their 
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enrollment in the Stanford Washington program.  I 

personally think that's a good policy that they have, 

and they have this policy.  I don't really see how it 

relates to the overlay in this case. 

  What we're doing is we're making a special 

exception here to let an art gallery in even though 

it's not a designated use, and I think part of what 

we're looking at are the goals of the overlay, you 

know, that it be -- we were saying that it be, you 

know, a retail kind of oriented place.  So I think 

there are some conditions that really kind of go to 

that, you know, to make sure that it operates as one 

of these designated uses would have operated. 

  Personally, you know, I don't think there 

is anything wrong with number 1 as a policy.  I think 

it's a great policy of Stanford.  I don't know that it 

belongs in our zoning order. 

  MEMBER MANN:  I agree.  I don't think that 

we have any reason to expect that that longstanding 

policy is going to change if it's not included in this 

particular case. 

  COMMISSIONER PARSONS:  I agree. 

  VICE CHAIRPERSON MILLER:  Okay.  So we 

won't include that. 

  The second one is:  The applicant shall 
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operate and maintain an art gallery that will also be 

available as meeting space of approximately 25 percent 

of the ground floor -- i.e., approximately 740 square 

feet of GFA -- and the area labelled on the plans as 

"exit/lobby/art display space" in Exhibit blank. 

  Okay.  This was requested by the ANC to 

provide assurance that applicant will use the ground 

floor space as proposed and mitigate the special 

exception. 

  COMMISSIONER PARSONS:  That's fine. 

  VICE CHAIRPERSON MILLER:  I don't have a 

problem with that.  Do you? 

  MEMBER MANN:  It's fine. 

  VICE CHAIRPERSON MILLER:  Okay. 

  Three:  The art gallery shall be open to 

the public a minimum of 175 hours per week -- per 

month.  Sorry.  All right.  Maybe I don't need to read 

this whole thing aloud. 

  COMMISSIONER PARSONS:  No. 

  VICE CHAIRPERSON MILLER:  Do you have some 

comments on this one? 

  COMMISSIONER PARSONS:  No.  It's fine. 

  VICE CHAIRPERSON MILLER:  I thought -- 

okay.  I do, then.  I think that it might be a little 

more wordy than we need.  I'm not sure whether we need 
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the language, "furthermore to ensure that the art 

gallery is available during evening and weekend hours 

when many residents are home from work during 

above-referenced 175-hour minimum period."  It's kind 

of -- 

  MEMBER MANN:  I don't have any problem 

with it even though it sounds like it's pretty 

restrictive.  It kind of sets minimums and it doesn't 

mean that they can't be open more. 

  VICE CHAIRPERSON MILLER:  Okay. 

  MEMBER MANN:  So I don't find that -- 

  VICE CHAIRPERSON MILLER:  I should read 

that whole thing, then, because basically the next 

thing that follows is that the art gallery shall be 

open to the public from 12 noon through 7 p.m. a 

minimum of four days per week, and from 11 a.m. until 

8 p.m. on at least three weekend days per month.  So 

all I'm saying is I don't know that you need all the 

prefatory language in there as a zoning condition, the 

"furthermore."  

  MEMBER MANN:  Well, I'm not going to fall 

on my sword, but I think that it's just fine as it's 

written because it establishes a floor and not a 

ceiling, and there is nothing that is definitive about 

it except that there are certain minimums that they 
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need to reach and these are minimums that they worked 

out with the community. 

  COMMISSIONER PARSONS:  So, Ms. Miller, 

you're suggesting we take everything out, start the 

sentence with "The art gallery shall be open."  

  VICE CHAIRPERSON MILLER:  No.  No, I don't 

-- that's fine.  Okay.  I'm saying we can leave in 

"The art gallery shall be open to the public a minimum 

of 175 hours per month including weekdays and weekend 

days except during the last two weeks in December when 

the university is closed for its winter break."  Then 

I would skip down to "The art gallery shall be open -- 

  COMMISSIONER PARSONS:  Right.  That's what 

I meant. 

  VICE CHAIRPERSON MILLER:  -- to the public 

from 12 noon."  

  COMMISSIONER PARSONS:  Fine. 

  VICE CHAIRPERSON MILLER:  I don't think we 

need that explanatory language about people being home 

from work, et cetera. 

  Do you see what I'm saying? 

  MEMBER MANN:  That's good. 

  VICE CHAIRPERSON MILLER:  Am I going to 

fast? 

  MEMBER MANN:  No.  That's fine. 
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  COMMISSIONER PARSONS:  Be home from work 

and potentially walking their dogs -- 

  VICE CHAIRPERSON MILLER:  Right. 

  COMMISSIONER PARSONS:  -- or baby 

carriages. 

  VICE CHAIRPERSON MILLER:  Exactly.  So 

we're leaving the substance in; we're just taking out 

this little explanatory language. 

  MEMBER MANN:  Good. 

  VICE CHAIRPERSON MILLER:  Okay.  Number 4 

deals with lighting.  Does anybody have a problem with 

that? 

  MEMBER MANN:  No. 

  COMMISSIONER PARSONS:  No. 

  VICE CHAIRPERSON MILLER:  Okay.  I think 

that's good. 

  Number 5 deals with rotating the exhibits 

four times per year.  "In addition, the applicant 

shall make the artwork available for sale to the 

general public" and what items they shall sell.  I 

think that's appropriate.  That's what this is about. 

  COMMISSIONER PARSONS:  Yes. 

  VICE CHAIRPERSON MILLER:  Okay.  So that's 

in. 

  Six deals with, "Subject to the approval 
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of the Historic Preservation Review Board, the 

applicant shall install and thereafter maintain a 

plaque on the front of the building indicating that 

between the years 1934 to 1941, the building was the 

former location of a Sanitary grocery store."  

  To me, that doesn't really go to zoning or 

to the issue -- 

  COMMISSIONER PARSONS:  Agreed. 

  VICE CHAIRPERSON MILLER:  Okay.  Take that 

out? 

  MEMBER MANN:  That's fine. 

  VICE CHAIRPERSON MILLER:  Okay.  Seven:  

The exterior space on the second floor that is located 

immediately behind the existing building's front face 

and adjacent to that interior area are labelled on the 

plans as "library" in Exhibit blank shall be made 

accessible and available to occupants of the building 

for use as additional outdoor recreation space. 

  Personally, I think this is what the 

applicant has represented in its application as to 

what it is going to do, so I'm not sure we need this 

as a condition.  It's put forward as a condition I 

think related to the variance, and I don't think there 

is anything that's needed to mitigate any impact of 

the variance. 
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  You know, most of these go to the special 

exception, but this one appears to go to the variance, 

so I would be inclined to take it out of the 

condition.  Maybe we could put it in the body as a 

description of what they're going to do.  Actually, I 

think it's in their application as to what they're 

going to do, so actually it's not really necessary.  

So I would suggest taking it out. 

  MEMBER MANN:  I agree. 

  COMMISSIONER PARSONS:  I agree. 

  VICE CHAIRPERSON MILLER:  Okay.  This is 

number 8:  that the applicant shall host a minimum of 

four meetings per year for the use and benefit of the 

Woodley Park community.  The rationale, they say, is 

to demonstrate commitment to make ground floor or 

other space in either of the Stanford buildings 

available for public meeting use and mitigates for 

special exception. 

  I'm not sure how it mitigates the special 

exception.  Perhaps the next round, when people give 

their rationales, they can then, you know, explain 

that, so now we're kind of guessing how does that 

mitigate the special exception. 

  COMMISSIONER PARSONS:  So you're 

suggesting we delete it? 
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  VICE CHAIRPERSON MILLER:  Well, I want to 

hear from others. 

  COMMISSIONER PARSONS:  I agree. 

  VICE CHAIRPERSON MILLER:  Okay.  I don't 

see it. 

  MEMBER MANN:  I will agree also, and I 

would also like to say that I think the applicant has 

shown their commitment to the community and they 

certainly convinced me that they are not going to go 

back on these promises and agreements that they have 

made with the community whether or not we have it in 

the special exception. 

  VICE CHAIRPERSON MILLER:  I would agree.  

I mean, I think it's a great community relations 

thing, and I have the impression that the relationship 

is real, and so I think they will do this anyway if 

they have committed to the community hopefully, but it 

doesn't seem to address the zoning issue.  Okay.  We 

will take that out. 

  Number 9:  The applicant shall establish a 

committee with representatives or appointees of ANC-3C 

and the Woodley Park Community Association 

(neighborhood committee) for the purposes of 

developing joint programs, including the lecture 

programs referred to below and art exhibits. 
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  This is the rationale:  As requested by 

ANC as revised, demonstrates commitment to the 

community and mitigates the special exception. 

  It seems to fall in the same category, I 

think, as the one above. 

  COMMISSIONER PARSONS:  While you're at it, 

why don't you just say 10 does as well. 

  VICE CHAIRPERSON MILLER:  Okay.  I think 

10 does as well, the lectures.  I think they are all 

really great things and I, you know, I hope that the 

applicant will do all these things that it has said to 

the ANC that it will do, but that doesn't mean that 

they're appropriate for the zoning order. 

  Okay.  I think that's it unless anyone has 

a condition they want to add that they think is 

necessary.  I don't. 

  (No response.)  

  VICE CHAIRPERSON MILLER:  Okay.  In which 

case, then, I guess we're ready for a motion.  I would 

move to approve Application Number 17237 of Conrest 

Associates LP on behalf of the Leland Stanford Junior 

University for a special exception under Sections 1302 

and 1304 from the requirement that 50 percent of the 

gross floor area of the ground level of a building 

within a neighborhood commercial overlay district be 
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dedicated to a specific retail and service use, and 

pursuant to 11 DCMR Section 3103.2 for a variance from 

the residential recreation space requirements under 

Section 776, a variance from the requirement that a 

nonconforming structure conform to the percentage of 

lot occupancy -- 772 -- if an addition is made to the 

structure under Subsection 2001.3, a variance from the 

minimum width and minimum area requirements of a 

closed court of a building devoted to residential uses 

under Section 776 of the zoning regulations, to allow 

the construction of a three-story addition and 

passageway connection between academic buildings at 

premises 2655 Connecticut Avenue, Northwest, with the 

conditions as stated by this Board today. 

  MEMBER ETHERLY:  Seconded. 

  VICE CHAIRPERSON MILLER:  Further 

discussion? 

  (No response.)  

  VICE CHAIRPERSON MILLER:  Not noting any, 

all those in favor, say aye. 

  (Chorus of ayes.)  

  VICE CHAIRPERSON MILLER:  Opposed?  

Abstain? 

  (No response.)  

  DEPUTY SECRETARY MOY:  Staff would record 
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the vote as 4 to 0 to 1 on the motion of Ms. Miller to 

approve the application with conditions, seconded by 

Mr. Etherly.  Also supporting the motion is Mr. 

Parsons and Mr. Mann, and Mr. Griffis not 

participating on this case. 

  VICE CHAIRPERSON MILLER:  I would move 

that we issue a summary order in this case if there is 

no opposition.  Do I have the consensus?  And 

therefore that we waive our rules to issue that order. 

  DEPUTY SECRETARY MOY:  Will do. 

  VICE CHAIRPERSON MILLER:  Thank you. 

  Mr. Moy, is there any other business for 

this morning? 

  DEPUTY SECRETARY MOY:   Not this morning, 

Madam Chair. 

  VICE CHAIRPERSON MILLER:  Then this 

meeting is adjourned.  Thank you. 

  (Whereupon, at 12:57 p.m., the public 

meeting adjourned.) 

 

 

 


